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No. 7178 


IN THE 

©ntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 

April Term, 1938. 

Mallory Coal Company, et al., Petitioners, 

v. 

National Bituminous Coal Commission, Respondent . 


Petition to Review, Set Aside and Stay an Order of the 
National Bituminous Coal Commission. 


BRIEF FOR PETITIONERS. 


STATEMENT OF THE CASE. 

This petition is filed with the Court pursuant to the 
provisions of section 6 (b) of the Bituminous Coal Act 
of 1937, and prays that this Court review, set aside and 
stay an order of the National Bituminous Coal Com¬ 
mission, hereinafter called the Commission, made and 
entered by that Commission June 1, 1938. 
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Petitioners and each of them produce, sell and ship 
in interstate commerce bituminous coal. The mines 
of petitioners are located in the district defined and de¬ 
scribed in the Bituminous Coal Act of 1937 as District 
No. 2, District No. 3, District No. 4, District No. 6, Dis¬ 
trict No. 7, and District No. 8, in the states of Penn¬ 
sylvania, Ohio and West Virginia. 

Petitioners and each of them have duly and regu¬ 
larly accepted the Bituminous Coal Code, promulgated 
by the Commission, under the provisions of the Bitu¬ 
minous Coal Act of 1937, and are and at all times here¬ 
in mentioned have been members of that code in good 
standing. 

On March 30, 1938, the Commission made and pro¬ 
mulgated a ruling in which the Commission construed 
the provisions of section 10 (a) of the Bituminous Coal 
Act of 1937, as permitting the introduction in evidence 
at a hearing before the Commission of the cost data, of 
individual producers including petitioners, held by the 
various statistical bureaus of the Commission as confi¬ 
dential records of the producers furnishing them. In 
that ruling the Commission announced that it would in 
the immediate future give public notice of a hearing to 
be held to determine the weighted average of the total 
cost of the tonnage of coal for each minimum price area 
in the calendar year 1936, adjusted as provided by Sec¬ 
tion 4, Part II (a) of the Bituminous Coal Act, at which 
hearing the information obtained from individual pro¬ 
ducers with respect to individual costs of production of 
the coals of such producers in the calendar year 1936, 
will be made available for introduction in evidence to 
support the determinations of the district boards of 
the total costs of the ascertainable tonnage produced 
in their respective districts in the calendar year 1936, 
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and the necessary adjustments thereto, and to support 
the Commission’s determination of the weighted av¬ 
erage of the total cost of the tonnage for each minimum 
price area in the calendar year 1936 adjusted as therein 
prescribed. 

Thereafter, on May 11,1938, your petitioners filed a 
petition with the Commission which objected to the rul¬ 
ing of March 30, 1938, as erroneous and which prayed 
inter alia, for a hearing and that, upon consideration of 
the facts and circumstances recited in the petition, and 
the provisions of the Bituminous Coal Act of 1937, the 
Commission vacate that ruling and revoke its construc¬ 
tion there made of section 10 (a) of that act. The Com¬ 
mission assigned the petition for public hearing, docket 
No. 13, In Re Petition of Mallory Coal Company, et al., 
and the subject matter of that petition, together with 
the petition of the Rochester and Pittsburgh Coal Com¬ 
pany, docket No. 14, were heard by the Commission on 
one record at its office in Washington, May 25 and May 
26, 1938. Petitioners, by counsel, appeared at that 
hearing, introduced evidence, and took part in the pro¬ 
ceeding for petitioners. 

As the result of the hearing, the Commission on June 
1, 1938, filed its report of findings of fact and opinion, 
and made and entered its order. In that order the 
Commission adhered to its ruling of March 30, 1938, 
recited the substance of the petitions and the evidence 
of injury introduced by the petitioners at the hearing, 
whereupon it denied said petitions and ordered and di¬ 
rected : 

“That the Secretary of the Commission be and 
he is hereby directed to cause the individual cost 
returns of the producers, as above described, to be 
made available for inspection by interested parties 
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in the final hearing in the establishment of mini¬ 
mum prices and marketing rules and regulations, 
so that the same will be available for introduc¬ 
tion in evidence if and when required.’’ 

This is the order which petitioners ask the Court to 
review, stay and set aside on the ground that it is arbi¬ 
trary, not authorized by the statute, and is contrary 
both to the letter and spirit of the provisions of the 
Bituminous Coal Act of 1937. 

As required by the statute the Commission has cer¬ 
tified and filed with this Court a transcript of the rec¬ 
ord on which the order complained of was entered. 

Prior to the entry by the Commission of its order 
of June 1, 1938, the Commission had on July 15, 1937 
entered its order No. 15, in which the Commission 
recited that to perform effectively its duties under the 
National Bituminous Coal Act of 1937, it is required 
to be fully informed as to the production and dis¬ 
tribution of bituminous coal, whereupon and pursuant 
to the authority conferred on it by section 10 of said 
act, it required each producer of bituminous coal, in¬ 
cluding petitioners, to file with the Commission a com¬ 
plete report showing the detail costs of tonnage pro¬ 
duced and realization prices derived from the sale of 
coal; that such reports shall be made separately for 
each mine, and shall include all coal produced during 
the calendar year 1936, and all coal sold during the 
same period; that a copy of said order was sent by the 
Secretary of the Commission to each known coal pro¬ 
ducer within the United States, together with the 
Commission’s Cost Forms Nos. 1 and 1-A, and each 
producer was required by the order to file, and peti¬ 
tioners did file, within fifteen days from receipt of 
copy of the order and forms, duly verified reports with 
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the statistical bureau of the Commission in the district 
within which the reporting mine or mines are located. 
Order No. 15 contained the following provision: 

“The Commission directs special attention to 
the provisions of section 10 of said Act relating 
to the confidential nature of the reports required 
under this order, and further gives notice that the 
penalties provided for non-compliance with this 
order by the producer will be strictly enforced.” 

Cost Forms Nos. 1 and 1-A, accompanying the Com¬ 
mission’s Order No. 15, described in the preceding 
paragraph and used by petitioners in submitting their 
detailed production costs, selling costs and realization, 
bore at the top in bold type the assuring statement: 

“THIS REPORT IS REQUIRED UNDER 
THE PROVISIONS OF THE BITUMINOUS 
COAL ACT OF 1937 AND IS THEREFORE 
CONFIDENTIAL.” 

Pursuant to the requirements of that order and rely¬ 
ing on the confidence imposed by the provisions of sec¬ 
tion 10 (a) of the act under which authority Order No. 
15 was issued, as well as the requirement and condi¬ 
tion of confidence specified in Section 4, Part II (a), 
petitioners prepared and filed with the Commission 
complete cost and realization reports for 1936 on 
Forms 1 or 1-A for each of their mines, said reports 
having been filed with the statistical bureau for the 
respective districts. 

Section 4, Part II (a) provides that all code mem¬ 
bers shall file with the Commission copies of all con¬ 
tracts for the sale of coal, copies of all invoices, copies 
of all credit memoranda, and such other information 
concerning the preparation, cost, sale and distribution 
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of coal as the Commission may authorize or require. 
This data so reported is to be used in the manner pro¬ 
vided in the sub-section and in the succeeding sub¬ 
section (b) as the basis of proposing and establishing 
minimum prices for the sale and distribution of bitu¬ 
minous coal. This data, so reported, furnishes the 
detail on which “cost of production or sales realiza¬ 
tion”, as referred to in section 10 (a), is based. As to 
the information furnished to the Commission by code 
members, such as petitioners, Section 4, Part II (a) 
specifically states: 

“All such records shall be held by the statisti¬ 
cal bureau as the confidential records of the code 
member filing such information.” 

Petitioners have always regarded knowledge of their 
costs of doing business as a valuable and private prop¬ 
erty right subject to be used and enjoyed by them¬ 
selves alone. As shown by the evidence before the 
Commission they have at all times zealously, and so 
far as they have information, successfully protected 
knowledge of their costs against the possibility of it 
being transmitted to any other persons who might 
thereupon, either as competitors or as potential com¬ 
petitors of petitioner in the production and sale of coal 
or as consumers, be enabled to convert such knowledge 
to their own uses and purposes to the prejudice and dis¬ 
advantage of the petitioners. Having thus preserved 
knowledge of their costs to themselves without dis¬ 
closure to their competitors or to consumers, peti¬ 
tioners insist that such exclusive knowledge is their 
valuable property right of which they may not be de¬ 
prived without their consent, notwithstanding that such 
cost data has been supplied to this Commission pur- 
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suant to requirements of the act. Petitioners have not 
given their consent to the disclosure by the Commis¬ 
sion of their respective cost data for inspection by in¬ 
terested parties or others, and that having submitted 
their costs and sales information to the Commission 
under a condition of confidence in the manner herein¬ 
before described, the Commission became then and 
there required by law and conscience to preserve in 
confidence and keep secure the property rights of peti¬ 
tioners in their ownership of such costs against dis¬ 
closure by the Commission to other persons, except 
with the consent of petitioners. 

The immediate and proximate effect of the order of 
the Commission, if not set aside, will be to make avail¬ 
able the cost data and other private information of 
petitioners to their competitors and consumers which 
will cause irreparable injury to petitioners, in that it 
will destroy petitioners’ property right in the infor¬ 
mation contained in such reports and will lay open 
such information to petitioners’ competitors and others 
for such use, profit and enjoyment as they may derive 
therefrom without limitation whatsoever, and that the 
use, profit and enjoyment which petitioners’ competi¬ 
tors and consumers shall derive from such reports and 
information will naturally and inevitably result in 
great prejudice to petitioners and in irreparable in¬ 
jury in the continued conduct of their business as pro¬ 
ducers of coal. The uncontroverted evidence intro¬ 
duced by petitioners in the proceeding before the Com¬ 
mission shows that if their cost data and realization 
prices should be made available in the course of a hear¬ 
ing by the Commission for inspection by interested 
parties or others, petitioners will suffer irreparable 
injury because, customers with a knowledge of peti- 




8 


turners’ cost would demand low prices; that since cer¬ 
tainty of continuous supply is a factor in the purchase 
of coal, and since mines having a low cost of produc¬ 
tion are considered by a customer to be most likely to 
supply coal continuously, the producer having a low 
cost of production would secure much more business 
which would ordinarily go to the producer having a 
higher cost of production, which would cause a loss of 
business from producer to producer and from district 
to district; that low cost producers would be able to 
underbid high cost producers; that the credit standing 
of high cost producers would be impaired, making it 
difficult for them to borrow money; and that no protec¬ 
tion would be afforded even if the information be pub¬ 
lished without the names of the producers, since the 
public could readily identify the producer by a com¬ 
parison of the tonnage on the cost sheets with that pub¬ 
lished by the Bureau of Mines and other organizations. 

THE OPINION OF THE COMMISSION. 

The order of the Commission was accompanied by 
Findings of Fact and Opinion. In that opinion the 
Commission described briefly what had taken place 
before it prior to the entry of the order, recited the 
contentions made by petitioners, and the evidence in¬ 
troduced by petitioners at the hearing. Among other 
things the opinion recited the contention of petitioners 
that the composite cost reports, which show the com¬ 
bined totals of the weighted average costs of the indi¬ 
vidual items reported on the Cost Forms transmitted 
to the District Boards by petitioners and other coal pro¬ 
ducers is, in composite form, sufficient evidence to sat¬ 
isfy all the provisions of the statute and the due proc¬ 
ess clause of the Constitution as to hearings; that if 
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the individual Cost Forms submitted by producers, 
containing the underlying data of each producer from 
which the composites are compiled, are required to be 
introduced in evidence at hearings, the record would 
be so voluminous and cumbersome that it would be im¬ 
possible ever to effectively achieve the ends contem¬ 
plated by the Act, and that this point was not contro¬ 
verted by any evidence in the record. 

The opinion also stated that the testimony of cer¬ 
tain representatives of the Statistical Division of the 
Commission show that whether certain Cost Forms 
should be returned to producers for correction because 
of out-of-line or missing items, or whether to accept 
the cost items as reported, requires the exercise of 
judgment and the application of sound statistical prac¬ 
tices. 

The Commission also recited in its opinion that when 
the bill out of which the statute was enacted was be¬ 
fore Congress, the House Committee on Ways and 
Means (Report No. 294, February 23, 1937) reported 
that it was the intention of the bill to permit disclosure 
of these cost returns “only with the consent of the 
producer or in evidence at a hearing before the Com¬ 
mission or court,” and that this is the clear intention 
of Congress. 

The Commission then stated that, even if it be con¬ 
ceded that section 10 (a) of the Bituminous Coal Act 
is ambiguous and susceptible of a construction that 
would prohibit the introduction in evidence of cost data 
of individual producers, it is its duty to construe the act 
in such a manner as to make it square with the constitu¬ 
tional requirements of due process, and that unless 
such cost data should be made available to the inter¬ 
ested parties, as contemplated by its order of June 1, 
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1938, and its ruling of March 30, 1938, there would not 
be a full and fair hearing. This is the crux of the Com¬ 
mission’s opinion and of its order of June 1, 1938. 

THE STATUTE. 

The pertinent provisions of the Bituminous Coal Act 
of 1937 are set forth in the appendix attached to this 
brief. 

THE QUESTIONS. 

The questions to be determined by the Court are: 

1. Is the order entered by the Commission June 1, 
1938, such an order as this Court is authorized to re¬ 
view under the provisions of section 6 (b) of the Bi¬ 
tuminous Coal Act of 1937 ? 

2. In the light of the provisions of Section 4, Part 
II (a) and of section 10 (a) of the Bituminous Coal 
Act, has the Commission the authority to make avail¬ 
able to interested parties for introduction as evidence 
in a hearing the cost data and realization prices of peti¬ 
tioners and other coal producers, members of the Bi¬ 
tuminous Coal Code, which data were submitted to the 
Statistical Bureau of the Commission by petitioners 
as code members under the provisions of Section 4, 
Part II (a), under the order of the Commission of July 
15, 1937, under section 10 (a) of the Bituminous Coal 
Act of 1937? 

3. Under the provisions of Section 4 (a) Part II, it 
is the duty of the district boards, created by the statute, 
on their own motion or when directed by the Commis¬ 
sion, to propose minimum prices, free-on-board trans¬ 
portation facilities at the mines for the kinds, sizes 
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and qualities of coal produced in each district, and the 
classification of coal and price variations as to mines, 
consuming market areas, values as to uses and sea¬ 
sonal demands, equal as nearly as may be, to the 
weighted average to the total cost per net ton deter¬ 
mined as provided in the act, and of the Commission 
to thereby determine the weighted average of the total 
cost of the tonnage for each minimum price area in the 
calendar year 1936. The Commission also has author¬ 
ity to establish maximum prices for coal in order to 
protect the consumer of coal against unreasonably 
high prices. Section 2 (a) of the Bituminous Coal Act 
of 1937 provides that no order, which is subject to ju¬ 
dicial review under section 6 of the Bituminous Coal 
Act of 1937, and no rule or regulation which has the 
force and effect of law, shall be made or prescribed by 
the Commission, unless it has given reasonable public 
notice of a hearing and unless it has afforded to inter¬ 
ested parties an opportunity to be heard, and unless 
it has made findings of fact. The Commission has jur¬ 
isdiction under the act to hear and determine written 
complaints made by any code member, district board, 
or member thereof, state or political subdivision of a 
state, or the consumers ’ counsel, which charge any vio¬ 
lation of code specified in section 4 of the Bituminous 
Coal Act of 1937. In the light of these provisions of 
the statute, is the Commission required to make avail¬ 
able for use in a hearing contemplated by section 2 (a) 
of the act to such interested parties, the cost data and 
realization prices of individual producers or code mem¬ 
bers, before it may determine the minimum prices on 
the weighted average of the total costs of the tonnage 
for each minimum price area in the calendar year 1936, 
or will a compiled statement in composite form of the 
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weighted average of the total cost of producing coal 
for each minimum price area, be sufficient to meet the 
requirements of a hearing as contemplated by section 
2 (a) and of due process under the Fifth Amendment 
of the Constitution of the United States. 

SUMMARY OF ARGUMENT. 

1. The order entered by the Commission June 1, 
1938, is based on evidence introduced before the Com¬ 
mission at a public hearing, held after reasonable no¬ 
tice, is affirmative in character, and requires the Sec¬ 
retary of the Commission to make available the cost 
data and realization prices of petitioners and other coal 
producers for inspection by interested parties at the 
final hearing to be held by the Commission to establish 
minimum prices and marketing rules and regulations 
so that this data will be available for introduction in 
evidence, if and when required. 

As is shown by the uncontraverted evidence before 
the Commission and its findings, petitioners have a 
valuable property right in the data which they sub¬ 
mitted to the Statistical Bureau of the Commission in 
confidence under the provisions of Section 4, Part II 
(a) and section 10 (a). As the petitioners have not 
given their consent to the disclosure of their cost data 
in a public hearing, or that it be made available for 
inspection by interested parties, they will suffer irrep¬ 
arable injury if the order of the Commission is not set 
aside and stayed by this Court. In these circumstances, 
the order is subject to review by this Court. American 
Sumatra Tobacco Cory . v. Securities & Exchange Com¬ 
mission, 93 Fed. (2) 236. No argument is required to 
establish that trade secrets, such as the cost data and 
realization prices of petitioners are a valuable prop- 
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erty right which will be protected by the courts. Amer¬ 
ican Sumatra Tobacco Corp. v. Securities & Exchange 
Commission, supra . 

The order here complained of is unlike the order of 
the Federal Power Commission, which in Federal 
Power Commission v. Metropolitan Edison Company, 
et al., decided May 23, 1938, the Supreme Court held 
was but a procedural step. The order here involved is 
more than a procedural step. It deals affirmatively 
with valuable property rights of petitioners, and un¬ 
less it is set aside or stayed by this Court on this peti¬ 
tion of review, the damage complained of will be done 
beyond repair. It will then be too late for petitioners 
to protect their rights in the courts. In the Metropoli¬ 
tan Edison case such rights as the power companies 
had, could be protected by appropriate action in the 
courts, when and if the Federal Power Commission 
made an order, after investigation, which adversely 
affected those rights. 

2. In view of the provisions of Section 4 Part II (a) 
and of section 10 (a) of the Bituminous Coal Act of 
1937, the Commission is without authority to make 
available to interested parties, without the consent of 
petitioners and each of them, for introduction in evi¬ 
dence at a public hearing at the discretion or whim of 
the Commission or of the interested parties. Section 
4 part II (a) provides that all records submitted by 
code members to the Statistical Bureau of the Com¬ 
mission under rules or regulations of the Commission 
“shall be held by the Statistical Bureau as the con¬ 
fidential records of the code members filing such in¬ 
formation.” 

Section 10 (a) which empowers the Commission to 
require reports from producers does not, in terms, 
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authorize the Commission to require reports respect¬ 
ing cost of production, sales and distribution. It does 
affirmatively provide that “no information obtained 
from a producer disclosing cost of production or sales 
realization shall be made public without the consent 
of the producer from whom obtained, except were such 
disclosure is made in evidence in any hearing before 
the Commission or in any court, and except that such 
information may be compiled in composite form in 
such manner as shall not be injurious to the interest 
of any producer and, as so compiled, may be published 
by the Commission.” The exception in section 10 (a) 
does not say that the Commission may make the dis¬ 
closure in evidence of information obtained from “a 
producer”. It provides merely that such disclosure 
may be made in evidence in any hearing before the 
Commission or the courts. This means that the cost 
data of a producer may be disclosed in evidence at any 
hearimr before the Commission or a court, by a coal 
producer whose interest may be affected by the con¬ 
templated action of the Commission or by the Commis¬ 
sion in a proceeding where the producer or code mem¬ 
ber is charged with the violation of the Bituminous 
Coal Code, and where the reports in the possession of 
the Commission reveal such violation. It does violence 
to both the letter and the spirit of the statute to say 
that it authorizes the Commission to disclose the cost 
data of individual producers in any such wholesale 
fashion as is contemplated by the order complained of. 

It is significant that Congress was so careful to guard 
the trade secrets of a coal producer as to cause it to 
provide in section 10 (a) that even where the informa¬ 
tion furnished to the Commission by coal producers is 
compiled in composite form, it must be compiled “in 
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such manner as shall not be injurious to the interest 
of any producer” and that when it is so compiled it 
“may be published by the Commission.” 

3. In its opinion the Commission, after referring’ to 
tlie report of the House Ways and Means Committee, 
(No. 294) on the bill which later became the Bitu¬ 
minous Coal Act of 1937, stated that Congress clearlv 
intended that the cost returns furnished to the Com¬ 
mission or its bureaus by coal producers or code mem¬ 
bers shall be disclosed in evidence at a hearing before 
the Commission or in a court “only with the consent 
of the producer”. But the Commission reasoned that 
even if the provisions of section 10 (a), which, as al¬ 
ready stated, do not in terms authorize the Commission 
to require reports from producers concerning cost data 
or realization prices, be regarded as ambiguous, it nev¬ 
ertheless is its duty to construe the law so as to make it 
square with the provisions of the Fifth Amendment of 
I he Constitution as to due process. 

It is, therefore, clear that the order of the Commis¬ 
sion which requires its secretary to make the individual 
cost data of petitioners and other coal producers, avail¬ 
able for inspection by interested parties, so that if and 
when required, it may be introduced in evidence by 
such interested parties, is based on the premise that 
unless such cost data is made available in this manner, 
the hearing which the Commission will hold to receive 
evidence on which to determine the weighted average 
of the total cost of tonnage for each minimum price 
area for the year 1936 will not constitute a full and fair 
hearing such as is required by the Fifth Amendment of 
1 he Constitution of the United States. In this respect 
the Commission erred. It is a creature of statute. Its 
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authority is derived from and limited by the Bitu¬ 
minous Coal Act of 1937. It has no other authority. 
It is bound by the terms of the statute. 

ARGUMENT. 

The Purposes of the Bituminous Coal Act of 1937. 

When the four corners of the Bituminous Coal Act 
of 1937 are considered it becomes clear that by the pro¬ 
visions of that act Congress intended to protect the 
trade secrets, such as cost data and price realization, 
of individual code members or coal producers from dis¬ 
closure to the public, except in the limited circum¬ 
stances described in section 10 (a). If it be assumed 
that the power exercised by Congress in the enactment 
of this statute is valid under the commerce clause, it is 
equally clear that, under its power to regulate com¬ 
merce, it could have directly fixed minimum prices to 
be charged by coal producers in particular districts, 
etc., and that this could be done by Congress without a 
hearing. Instead of proceeding in this manner, Con¬ 
gress followed the traditional policy of delegating au¬ 
thority to an administrative agency, the Bituminous 
Coal Commission. The theory of the Bituminous 
Coal Act is that the regulation of the sale and distri¬ 
bution in interstate commerce of bituminous coal is 
necessary to protect such commerce and to foster and 
promote it in the public interest. In order to protect 
the interest of the consumers of bituminous coal, Con¬ 
gress created in the Department of the Interior the 
office of Consumers’ Counsel, which is an office inde¬ 
pendent of the Commission, and it imposed certain 
duties on that counsel. 
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In order to avoid the waste of coal resources of the 
nation and to prevent unfair methods of competition 
in the bituminous coal industry, Congress gave to the 
Bituminous Coal Commission the authority, under the 
circumstances described in the act, to determine the 
weighted average of the total cost of the coal tonnage 
for each minimum price area in the calendar year 
1936, adjusted as provided in the act. No authority 
was conferred on the Commission to determine mini¬ 
mum prices based on the cost of a particular coal pro¬ 
ducer. Nor does the act recognize the right of a con¬ 
sumer of coal to question the minimum prices fixed 
by the Commission. 

The theory of the law is that the Commission will 
fix prices which will be in the public interest, and, as 
already stated, Congress created the office of Consum¬ 
ers’ Counsel, whose duty it is to represent the particu¬ 
lar interest of consumers as a class. 

During the fall of 1937 the Commission entered cer¬ 
tain orders for the purpose of establishing minimum 
prices on coal produced in certain coal districts. Nu¬ 
merous suits were instituted by consumers in the courts 
of the District of Columbia and in the federal courts 
of other districts, which challenged the orders of the 
Commission as invalid because they were made without 
a hearing. Restraining orders were issued in some 
instances. As a result of these suits, the Commission 
vacated its order. Since that was done the Commis¬ 
sion has not fixed any minimum prices. It has issued 
notices of hearings to be held in the future for the pur¬ 
pose of receiving evidence on which it will fix minimum 
prices. These circumstances are recited because they 
tend to explain why the Commission felt impelled to 
enter its order complained of here. It represents an 
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over-cautious attitude and was, no doubt, inspired by 
the notion that unless the individual cost data of par¬ 
ticular producers is made available to all interested 
parties who may appear before the Commission, any 
order that it may make without such disclosure may 
again be challenged in the courts. 

The Order Complained of is an Order Subject to Re¬ 
view by this Court. 

The order under attack is an affirmative order which 
was made by the Commission after reasonable notice 
and a public hearing in which evidence was introduced 
by petitioners. It directly affects valuable property 
rights of petitioners. The order is in no sense a pro¬ 
cedural step, as was the order before the Supreme 
Court in the Metropolitan Edison case. Unless this 
court sets aside or stays the order, the property rights 
of petitioners to withhold from the public their indi¬ 
vidual cost information will be destroyed. 

The decision of this Court in American Samatra 
Tobacco Corp. v. Securities and Exchange Commis¬ 
sion, supra, supports the proposition that the order 
here under consideration is an order which is subject to 
the review of this Court under the Bituminous Coal 
Act. The language of section 6 (b) of that act is sub¬ 
stantially similar to the language of section 25 (2) of 
the Securities and Exchange Act. Here, as in that case, 
the petitioner alleges irreparable injury through the 
threatened disclosure of information which was re¬ 
ported to the Bituminous Coal Commission under the 
provisions of the Bituminous Coal Act, which imposes 
conditions of secrecy and confidence. 

The facts and the effect of the order in the Metro¬ 
politan Edison case are clearly distinguishable from 
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the facts and the effect of the order in the instant case. 
In the former case the Federal Power Commission had 
instituted an investigation on its own motion to deter¬ 
mine certain conditions and practices regarding the 
ownership, management and control of certain power 
companies. Its jurisdiction to make that order of in¬ 
vestigation was challenged. Despite that challenge, 
the investigation was assigned for hearing. The power 
companies filed a petition with that Commission for re¬ 
hearing as to the order of investigation instituted by 
the Commission, and requested that it be vacated. The 
Commission then adjourned the hearing. It later 
granted the petition for rehearing and assigned the 
matters involved for further hearing. The power com¬ 
panies objected to the admissibility of certain evidence 
at the further hearing and their objection was over¬ 
ruled by the Commission. Whereupon the power com¬ 
panies asked that the issues to be determined on their 
petition for rehearing be decided before the Commis¬ 
sion proceeded to a hearing on the merits of the mat¬ 
ters involved in its investigation. The Commission de¬ 
clined to grant this request. The power companies 
then filed a petition in the Circuit Court of Appeals 
for a rule to show cause why the Commission should 
not be restrained from proceeding with the hearing 
on the merits. The Court of Appeals took jurisdiction 
and remanded the case to the Commission for deter¬ 
mination of the jurisdictional questions before the 
Commission proceeded with its investigation on the 
merits. (94 F. (2) 943.) The Supreme Court granted 
certiorari. The Supreme Court held that the action 
of the Commission did not constitute an order which 
was subject to review by the courts under section 313 
of the Federal Power Act or to protect the appellate 





20 


jurisdiction of the Court of Appeals under section 262 
of the Judicial Code, because the Court of Appeals in 
the circumstances had no appellate jurisdiction to pro¬ 
tect. 

The Order Complained of is Invalid Because Not Au¬ 
thorized by the Statute, and Because It is Contrary 
to the Statute. 

The cost data and realization prices of petitioners 
now in the possession of the Commission were filed 
with it by petitioners in response to its order No. 15 
of July 15, 1937. As has already been pointed out, in 
that order the Commission directed special attention 
to the provisions of section 10 of the Bituminous Coal 
Act relating to the confidential nature of the reports 
required under that order. Moreover the cost forms 
prescribed by the Commission and which accompanied 
its order No. 15, and which were used by petitioners, 
contained the following statement in bold type in a con¬ 
spicuous place on the form: 

“THIS REPORT IS REQUIRED UNDER THE 
PROVISIONS OF THE BITUMINOUS COAL 
ACT OF 1937 AND IS THEREFORE CONFI¬ 
DENTIAL.” 

Petitioners complied with the order of the Com¬ 
mission and supplied the information contemplated by 
the forms, relying on the confidence imposed on the 
Commission by the provisions of section 10 (a) and of 
Section 4 Part II (a). 

Section 4 Part II (a) provides in no uncertain terms 
that all the records submitted by code members to the 
Statistical Bureau of the Commission under rules and 
regulations of the Commission 
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“ * * shall be held by the Statistical Bureau as 
the confidential records of the code members filing 
such information”. 

Even the members of the district boards are not al¬ 
lowed to inspect these confidential records. But, under 
the order of the Commission of June 1, 1938, these 
records, the confidence in which the Congress and the 
Commission up to this time, have so zealously guarded, 
are to be exposed to the public by being made available, 
as the order recites, for inspection by interested par¬ 
ties so that they may be introduced in evidence “if and 
when required”. Whether or not such an introduc¬ 
tion in evidence will ever be required is left to the whim 
or caprice of the Commission or of the “interested 
parties”. The order, as drawn, is arbitrary and is 
clearly in violation of the terms and of the spirit of 
section 10 (a). That section, which provides that the 
Commission may require reports from producers, also 
provides: 

“No information obtained from a producer dis¬ 
closing cost of production or sales realization shall 
be made public, without the consent of the pro¬ 
ducer from whom the same has been obtained, ex¬ 
cept where such disclosure is made in evidence in 
any hearing before the Commission or any court, 
and except that such information may be compiled 
in composite form in such a manner as shall not 
be injurious to the interests of any producer, and 
as so compiled may be published by the Commis¬ 
sion.” 

It will be observed that the information obtained 
by the Commission from a producer disclosing cost of 
production or sales realization shall not be made public 
without the consent of the producer from whom ob- 
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taincd “except where such disclosure is made in evi¬ 
dence in anv hearing before the Commission or anv 
court”. Under well settled canons of construction this 
exception must be construed strictly. Spokane & In¬ 
land Empire v. United States, 241 U. S. 344. The order 
of the Commission directs its Secretary to cause the 
individual cost returns of producers to be made “avail¬ 
able for inspection by interested parties”, so that they 
may be introduced in evidence, if and when required. 
Tlie order does not direct that the cost data be disclosed 
as evidence at the final hearing to be held to establish 
minimum prices. The excepting clause in section 10 
(a) does not authorize the Commission, or its Secretary 
under direction of the Commission, to disclose cost 
data of individual producers for inspection by inter¬ 
ested parties so that after inspection it may be made 
available for introduction in evidence. Nor does the 
excepting clause authorize the Commission, without 
the consent of each producer to disclose in evidence 
the cost data of producers as an aggregate group. It 
will be observed that section 10 (a) provides that: 

“No information obtained from a producer dis¬ 
closing cost of production or sales realization 
shall be made public without the consent of the 
producer from whom the same has been obtained, 
except * * 

This clause deals with information from “a pro¬ 
ducer” and not from “producers”, and states that 
consent must be had of “the producer”. The record 
before the Commission in this proceeding shows that 
reports have been filed with the Commission by approx¬ 
imately 9,000 producers, responsive to its order No. 
15. It will thus be seen that the use of the singular, 
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“a producer”, instead of the plural, “producers”, in 
section 10 (a) was not an accident. It shows that Con¬ 
gress recognized that it would be impractical, if not im¬ 
possible, for the Commission to obtain the consent of 
all the producers reporting to it, but that it would be 
practical, if the necessity arose, to obtain the consent 
of a producer. The act will be searched in vain for 
any provision which authorizes the Commission to dis¬ 
close the cost data of an individual producer, without 
his consent, in evidence in any hearing before the Com¬ 
mission. 

The circumstances under which the cost data of a 
producer or code member may be disclosed at a hearing 
before the Commission, or in the courts are those in 
which the producer himself is directly involved, such 
as where he may be charged with some violation of the 
act, or where he challenges the figures used by the Com¬ 
mission. If the exception in section 10 (a) is other¬ 
wise construed, such a construction will nullify the pro¬ 
visions of section 4 Part II (a) and the provisions of 
section 10 (a). 

The construction we urge is supported by the lan¬ 
guage of section 10 (a) in the Bituminous Coal Act of 
1936, which was declared unconstitutional in the Car¬ 
ter Coal case. Section 10 (a) in that act authorized the 
Commission, to require reports from producers, just 
as is authorized in section 10 (a) of the 1937 Act, and 
then states: 

“No information obtained from a producer dis¬ 
closing cost of production or sales realization shall 
be made public without the consent of the pro¬ 
ducer from whom the same shall have been ob¬ 
tained, except where such disclosure is warranted 
by a controversy with the producer over an Order 
of the Commission * * *.” 
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While the italicized portion of section 10 (a) of the 
1936 act was not carried forward in section 10 (a) of 
the 1937 act, it is significant that the report of the 
House Committee on Ways and Means, No. 294, of 
February 23, 1937, contains no indication that any 
change in the meaning of section 10 (a) was intended 
by the elimination of the italicized part of section 10 
(a) of the 1936 act. On the contrary, the report of the 
committee of Congress which had charge of the bills 
resulting in the Act of 1937, shows beyond question that 
Congress intended to protect the cost data and sales 
realization of individual coal producers which would 
be reported to the Commission or its Bureaus from 
public disclosure except where the producer gives his 
consent. As has already been pointed out, Section 4 
Part II (a) provides in the plainest language that the 
data submitted by code members must be held by the 
Statistical Bureau of the Commission “as the confiden¬ 
tial record of the code member filing such informa¬ 
tion”. 

If, as petitioners contend, and the Commission ap¬ 
pears to concede, the provisions of the act do not au¬ 
thorize the Commission to make available the cost data 
of petitioners for inspection by interested parties, for 
possible introduction in evidence at some future hear¬ 
ing, the Commission has no right to construe the Act, 
however commendable its motives may be, so that it 
will square with its conception of the requirements of 
due process under the Federal Constitution. The Com¬ 
mission has no authority to act contrary to the will of 
Congress as expressed in the statute. While the stat¬ 
ute contemplates a hearing before the Commission 
which will give parties, such as code members, a dis¬ 
trict board or a member thereof, or a state or a politi- 
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cal subdivision of a state, or the Consumers’ Counsel, 
the right to participate in such hearing, a fair opportu¬ 
nity to present evidence and to examine and cross-ex¬ 
amine witnesses, it does not follow that, in order to 
constitute such a hearing, there must be made available 
to such parties the cost data of each and every indivi¬ 
dual coal producer, on which the weighted total aver¬ 
age minimum price is to be determined by the Commis¬ 
sion. The statute clearly indicates that Congress in¬ 
tended that the Commission would determine average 
minimum prices on composite data and, that the cost 
data of individual producers would be kept confidential 
except where the producers themselves introduced 
their own cost data, or gave their consent to such in* 
troduction at a hearing before the Commission. 

The constitutional question raised in the opinion of 
the Commission is premature. Should the Commis¬ 
sion at some future time fix minimum prices based on 
evidence in composite form, of the average cost data 
of coal producers in particular districts, it will be time 
enough to consider whether such action by the Com¬ 
mission squares with the statute and with the Consti¬ 
tution. It is clear that as consumers of coal, includ¬ 
ing political subdivisions, have no constitutional or 
legal right to buy coal at a particular price, they could 
not challenge an order of the Commission of that char¬ 
acter on constitutional grounds. The mere fact that 
the statute authorizes the Consumers’ Counsel and 
political subdivisions to participate in proceedings be¬ 
fore the Commission does not give any of them that 
right. Sprunt v. United States, 281 TJ. S. 249; In Re 
Englehard & Sons, 231 U. S. 646; New York City v. 
New York Telephone Co., 261 U. S. 312; Smith v. Illi¬ 
nois Bell Telephone Co., 270 U. S. 587; and Wright v. 
Central Kentucky Gas Co., 297 U. S. 537. 
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The Sprunt case was an attack by the railroads and 
shippers against an order of the Interstate Commerce 
Commission which held that certain practices where 
unduly preferential. After the decision by the lower 
court, the railroads withdrew from the case. Sprunt 
prosecuted the appeal on the theory that he had a 
right to do so under provisions of section 212 of the 
Judicial Code, the Urgent Deficiencies Act, because he 
had been a party in the proceeding before that Com¬ 
mission. The Urgent Deficiencies Act gives any per¬ 
son who was a party before the Interstate Commerce 
Commission the unqualified right to intervene in any 
suit attacking an order of that Commission. In deal¬ 
ing with this phase of the matter, Justice Brandeis 
said: 


“First. The appellants contend that there is 
no basis for the Commission’s finding of undue 
prejudice and preference. We are of opinion that 
appellants have no standing, in their own right, 
to make this attack. In so far as the order directs 
elimination of the rate differential previously ex¬ 
isting, it worsened the economic position of the 
appellants. It deprived them of an advantage 
over other competitors of almost 3.5 cents per 
hundred pounds. The enjoyment of this advan¬ 
tage gave them a distinct interest in the proceed¬ 
ing before the Commission under section 3 of the 
Interstate Commerce Act (49 USCA Sec. 3). For, 
their competitive advantage was threatened. Hav¬ 
ing this interest, they were entitled to intervene in 
that administrative proceeding. And, if they did 
so, they became entitled under section 212 of the 
Judicial Code (28 USCA Sec. 45a) to intervene, 
as of right, in any suit ‘wherein is involved the 
validity’ of the order entered by the Commission. 
But that interest alone did not give them the right 
to maintain an independent suit, to vacate and set 
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aside the order. Such a suit can be brought by a 
shipper only where a right of his own is alleged 
to have been violated by the order. And his in¬ 
dependent right to relief is no greater where by 
intervention or otherwise he has become a party 
to the proceeding before the Commission or to a 
suit brought by a carrier. In the case at bar, the 
appellants have no independent right which is vio¬ 
lated by the order to cease and desist. They are 
entitled as shippers only to reasonable service at 
reasonable rates and without unjust discrimina¬ 
tion. If such service and rates are accorded them, 
they cannot complain of the rate or practice en¬ 
joyed by their competitors or of the retraction of 
a competitive advantage to which they are not 
otherwise entitled. The advantage which the ap¬ 
pellants enjoyed under the former tariff was 
merely an incident of, and hence was dependent 
upon, the right, if any, of the carriers to maintain 
that tariff in force and their continuing desire to 
do so.” 

It is true that a code member or coal producer whose 
property rights were thought to be adversely affected 
by an order of the Bituminous Coal Commission, 
would have the right to challenge an order of that Com¬ 
mission on constitutional or on other grounds, just as 
would a railroad against which an order of the Inter¬ 
state Commerce Commission is made, because in each 
case the order of each Commission would operate di¬ 
rectly on such rights. But, to repeat, it is error and 
premature for the Bituminous Coal Commission to 
hold, as it has, that unless it bases an order fixing 
average minimum prices, for price areas, at some fu¬ 
ture time on cost data of individual producers dis¬ 
closed as such, at a public hearing, its order will be in¬ 
valid under the due process clause of the Constitution. 
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The Commission relies on the following decisions to 
support the proposition that in a hearing before an ad¬ 
ministrative tribunal all parties must be fully apprised 
of evidence submitted or to be considered and must be 
given an opportunity to examine witnesses, inspect 
documents and other evidence. Interstate Commerce 
Commission v. Louisville <fb Nashville Ry. Co., 227 U. 
S. SS; Southern Pacific Co. v. Bartine, 1 Fed. (2) 323; 
St. Louis-Southwestern Railway Co. v. Interstate 
Comm. Comm., 264 U. S. 64; Interstate Comm. Comm. 
v. Baird, 194 U. S. 25; United States v. Abilene & 
Southern Railway Co., 265 U. S. 274; St. Joseph Stock 
Yards Co. v. United States, 298 U. S. 38; Ohio Bell 
Telephone Co. v. Public Utilities Commission, 301 U. 
S. 292. 

The Commission concedes, however, that these deci¬ 
sions do not require that the underlying data of indi¬ 
vidual cost sheets be made part of the record in a case 
in order to afford a full and fair hearing to the parties. 
But the Commission says that under the following au¬ 
thorities the underlying cost data must be made avail¬ 
able for inspection so that the interested parties may 
be fully apprised of the evidence submitted or to be 
submitted: Wigmore Treatise on Evidence, (Second 
Edition, Vol. 2, Sec. 1230); St. Louis-Southwestern 
Rivy. v. hiterstate Commerce Commission, 264 U. S. 
64; Northern Pacific Ry. Co. v. Keyes, 91 Fed. 47 (C. C., 
N. D. 1898); Elmer Co. v. Kemp, 67 Fed. (2d) 948; 
Paschen v. United States, 70 Fed. (2d) 491; Berthold- 
Jennings Lumber Co. v. St. Louis Ry. Co., 80 Fed. (2d) 
32. 

However, if these authorities are examined, it will 
be found that none of them support the proposition 
that the Commission here seeks to maintain. Much 
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less do they require the construction of the Bituminous 
Coal Act of 1937 which the Commission has made. It 
is understood that the Commission will rely princi¬ 
pally on St. Louis-Soutliwestern Rwy. v. Interstate 
Commerce Comm ., 264 U. S. 64, and United States v. 
Abilene <& Southern Rwy. Co., 265 U. S. 274. 

In the St. Louis-Southwestern case the railroad, 
whose property was being valued by the Interstate 
Commerce Commission, sought to compel that Commis¬ 
sion by mandamus to furnish certain underlying data. 
The statute there provides that “Unless otherwise or¬ 
dered by the Commission, with the reasons therefor, 
the records and date of the Commission shall be open 
to the inspection and examination of the public. ’ ’ That 
Commission had ordered otherwise. For that reason 
it refused to give the carrier the underlying valuation 
data. The lower court refused to issue the writ of 
mandamus. The Supreme Court sustained that action. 
In the circumstances the statements made by Justice 
Holmes in respect to certain aspects of the case are 
obiter. He recognized that while there can be no pub¬ 
lic policy or relation of confidence that should prevail 
against the paramount claim of the railroad, he also 
recognized that the work of the Commission must go 
on and cannot be stopped, as it would be if many of the 
railroads concerned undertook an examination of all 
of its papers to sec what they could find. After which 
he pointed out that, subject to certain limitations, the 
railroads should be enabled to examine and meet the 
preliminary data on which the conclusions of the Com¬ 
mission are founded. 

It will be observed that under the Valuation Act ad¬ 
ministered by the Interstate Commerce Commission, 
the valuation records and data of the Commission 
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“shall be open for inspection by the public unless 
otherwise ordered.’’ The Bituminous Coal Act imposes 
on the Bituminous Coal Commission the duty to retain 
the cost data of individual coal producers in confidence, 
except where disclosed in a public hearing. The state¬ 
ments made by Justice Holmes in the St. Louis-South¬ 
western case do not support the position taken by the 
Commission; nor does the decision of the Supreme 
Court in the Abilene <& Southern case. There the Inter¬ 
state Commerce Commission took judicial notice of 
annual reports filed with it by the railroads involved. 
The Court said that the Commission erred in taking 
judicial notice of such reports. The Court then said 
that: 


“The objection to the use of the data contained 
in the annual reports is not lack of authenticity or 
untrustworthiness. It is that the carriers were 
left without notice of the evidence with which they 
were in fact confronted as later disclosed by the 
finding made.” 

In other words, the error committed by the Interstate 
Commerce Commission in that case was not that the 
annual reports were untrustworthy as evidence but 
that they were not introduced as evidence. 

That decision supports the proposition that if the 
composite cost figures of particular districts as to 
w’hich the Commission has authority to fix average min¬ 
imum prices are actually introduced in evidence in a 
hearing before the Bituminous Coal Commission, the 
requirements of the statute as well as of due process 
will be met. Neither the statute nor due process re¬ 
quires that the individual cost returns of each 
and every producer reporting to the Commission shall 
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be made available for inspection by the interested par¬ 
ties for introduction in evidence if and when required. 

The Interstate Commerce Commission, which is the 
oldest administrative agency, does not hesitate to ex¬ 
ercise its power to fix rates of common carriers be¬ 
tween particular points and on particular traffic with¬ 
out evidence which shows the underlying cost and 
transportation data of the railroads by divisions or 
by commodities. On the contrary, most of the deci¬ 
sions of that Commission which prescribe rates of com¬ 
mon carriers are based on system or group averages of 
operating costs of carriers and on records that do not 
show such underlying data. A few of such cases are 
cited: Iron Ore Rate case, 411. C. C. 181; Public Service 
Commission of Georgia v. A. C. L. R. Co., 186 I. C. C. 
156; Adriatic Mining Co. v. C. & N. W. Ry. Co., 78 
I. C. C. 611; Bituminous Coal to C. F. A. Territory, 46 
I. C. C. 66; A. C. L. R. Co. v. Arcade <& Attica R. R., 
194 I. C. C. 746; Rates on Cotton, etc., 208 I. C. C. 677; 
B. <& 0. R. Co. v. U. S. 298 U. S., 349; New England Di¬ 
visions case, 66 I. C. C. 196, sustained by the Supreme 
Court in New England Divisions case, 261 U. S. 184. 
The order of the Commission in that case was chal¬ 
lenged by certain railroads on the ground that it was 
based on evidence of average or typical divisions of 
the railroads involved and not on the individual divi¬ 
sions of each of the carriers. The Court answered that 
contention in these words: 

“Obviously, Congress intended that a method 
should be pursued by which the task, which it im¬ 
posed upon the Commission, could be performed. 
The number of carriers which might be affected by 
an order of the Commission, if the power granted 
vrere to be exercised fully, might far exceed 600; 
the number of rates involved, many millions. The 
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weak roads were many. The need to be met was 
urgent. To require specific evidence, and separate 
adjudication in respect to each division of such rate 
of each carrier, would be tantamount to denying 
the possibility of granting relief. We must as¬ 
sume that Congress knew this; and that it knew, 
also, that the Commission had been confronted 
with similar situations in the past and how it had 
dealt with them.” 

As has already been shown, more than 9,000 coal pro¬ 
ducers have filed reports with the Bituminous Coal 
Commission responsive to its order No. 15 of July 15, 
1937, and more than 90,000 reports have been filed by 
coal producers with the Commission during the inter¬ 
vening months. No argument is required to show that 
if the individual cost reports of each of the coal pro¬ 
ducers must either be made available for inspection 
by interested parties or introduced in evidence, it will 
be impractical and impossible for that Commission to 
perform the task imposed on it by the Bituminous Coal 
Act. If, as the Supreme Court said in the New En¬ 
gland Divisions case, the Interstate Commerce Com¬ 
mission did not err in basing its order on average or 
typical divisions which were the particular subject of 
that litigation, it cannot reasonably be contended that 
the Bituminous Coal Commission would err if it acted 
on composite cost data of producers in particular dis¬ 
tricts as a basis for fixing average minimum prices for 
such districts or price areas. As that Commission is 
authorized and required to determine only the weighted 
average of the total cost of the tonnage for each mini¬ 
mum price area during the calendar year 1936, it is 
clear that neither due process nor the statute itself 
require that the cost data of producers as a class and 
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without the consent of each producer, be made avail¬ 
able for inspection by interested parties, so that such 
data will be available for introduction in evidence at 
the whim or discretion of the Commission of or the 
interested parties. And, as already pointed out, such 
a construction of the act entirely nullifies the provi¬ 
sions of Section 4 Part II (a) and the provisions of 
section 10 (a), which impose on the Co mm ission the 
necessity of treating as confidential the cost reports of 
individual producers. 

CONCLUSION. 

For the reasons stated, the court should take juris¬ 
diction of this petition and should set aside and stay 
the order of the Bituminous Coal Commission of June 
1,1938. 

Respectfully submitted, 

J. V. Norman, 

G. F. Graham, 

Robert E. Quirk, 
Attorneys for Petitioners. 


June 11, 1938. 
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APPENDIX. 

Pertinent Provisions of the Bituminous Coal Act 

of 1937. 

Section 2(a) provides in part: 

“ # # ## No order which is subject to judicial re¬ 
view under section 6, and no rule or regulation 
which has the force and effect of law, shall be made 
or prescribed by the Commission, unless it has 
given reasonable public notice of a hearing, and 
unless it has afforded to interested parties an 
opportunity to be heard, and unless it has made 
findings of fact. Such findings, if supported by 
substantial evidence shall be conclusive upon re¬ 
view thereof by any court of the United States. 
* # * >» 


Section 4, Part 11(a) provides in part: 

“The Commission shall have power to prescribe 
for code members minimum and maximum prices, 
and marketing rules and regulations, as follows: 

(a) All code members shall report all spot or¬ 
ders to such statistical bureau hereinafter pro¬ 
vided for as may be designated by the Commission 
and shall file with it copies of all contracts for the 
sale of coal, copies of all invoices, copies of all 
credit memoranda, and such other information con¬ 
cerning the preparation, cost, sale, and distribu¬ 
tion of coal as the Commission may authorize or 
require. All such records shall be held by the sta¬ 
tistical bureau as the confidential records of the 
code member Sling such information.” 

Section 4, Part 11(a) provides in part: 

“As soon as possible after its creation, each dis¬ 
trict board shall determine, from cost data sub¬ 
mitted by the proper statistical bureau of the Com¬ 
mission, the weighted average of the total costs of 
the ascertainable tonnage produced in the district 
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in the calendar year 1936. The district board shall 
adjust the average costs so determined, as may 
be necessary to give effect to any changes in wage 
rates, hours of employment, or other factors sub¬ 
stantially affecting costs, exclusive of seasonable 
changes, so as to reflect as accurately as possible 
any change or changes, which may have been es¬ 
tablished since January 1, 1936. Such determina¬ 
tion and the computations upon which it is based 
shall be promptly submitted to the Commission 
by each district board in the respective minimum- 
price area. The Commission shall thereupon de¬ 
termine the weighted average of the total costs of 
the tonnage for each minimum-price area in the 
calendar year 1936, adjusted as aforesaid, and 
transmit it to all the district boards within such 
minimum-price area. Said weighted average of 
the total costs shall be taken as the basis, to be 
effective until changed by the Commission, for the 
XJroposal and establishment of minimum prices. 
Thereafter, upon satisfactory proof made at any 
time by any district board of a change in excess of 
2 cents per net ton of two thousand pounds in the 
weighted average of the total costs in the mini¬ 
mum-price area, exclusive of seasonal changes, the 
Commission shall increase or decrease the mini¬ 
mum prices accordingly. The weighted average 
figures of total cost determined as aforesaid shall 
be available to the public.” 

Section 4, Part 11(d) provides in part: 

“(d) If any code member or district board or 
member thereof, or any State or political subdivi¬ 
sion of a State, or the consumers ’ counsel, shall be 
dissatisfied with such coordination of prices or rules 
and regulations, or by a failure to establish such 
coordination of prices or rules and regulations, or 
by any minimum or maximum prices established 
pursuant to subsections (b) or (c). of part II of 
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this section, he or it shall have the right, by peti¬ 
tion, to make complaint to the Commission, and the 
Commission shall, under rules and regulations es¬ 
tablished by it, and after notice and hearing, make 
such order as may be required to effectuate the 
purpose of subsections (b) and (c) of part II of 
this section. Pending final disposition of such 
petition, and upon reasonable showing of necessity 
therefor, the Commission may make such prelim¬ 
inary or temporary order as in its judgment may 
be appropriate, and not inconsistent with the pro¬ 
visions of this Act.” 

Section 6(b) provides in part: 

“ (b) Any person aggrieved by an order issued by 
the Commission in a proceeding to which such per¬ 
son is a party may obtain a review of such order 
in the Circuit Court of Appeals of the United 
States, within any circuit wherein such person 
resides or has his principal place of business, or 
in the United States Court of Appeals for the Dis¬ 
trict of Columbia, by filing in such court, within 
sixty days after the entry of such order, a written 
petition praying that the order of the Commission 
be modified or set aside in whole or in part. * * * ’ 9 
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United States Court of Appeals for the 
District of Columbia 

April Term, 1938 
No. 7178 

Mallory Coal Company et al., petitioners 

v. 

National Bituminous Coal Commission, 

RESPONDENT 

PETIT JON TO REVIEW ORDER OF THE NATIONAL 
BITE MI SOUS COAL COMMISSION 

BRIEF FOR THE RESPONDENT 

JURISDICTION 

The jurisdiction of this Court is invoked under 
Section 6 (b) of the Bituminous Coal Act. 

QUESTIONS PRESENTED 

1. May the National Bituminous Coal Commis¬ 
sion introduce into evidence at price hearings held 
by it cost reports filed with its statistical bureaus 
by coal producers, or are such reports confidential ? 

2. If the Commission may introduce such re¬ 
ports into evidence, may it in lieu of introducing 
the original reports in evidence introduce compila- 

(i) 
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tions in evidence and permit the interested par¬ 
ties to inspect the originals? 

3. Is the Commission estopped from disclosing 
the cost data obtained from producers? 

4. Does this Court have jurisdiction under Sec¬ 
tion 6 (b) of the Bituminous Coal Act to review 
an order of the Coal Commission providing that 
the cost data of producers shall be made available 
for inspection by interested parties in the final 
hearings for the establishment of minimum prices ? 

STATUTE INVOLVED 

The provisions of the Bituminous Coal Act of 
1937 (50 Stat. 72-90, 15 U. S. C. § 828-851), pri¬ 
marily involved are Sections 4-II (a), first para¬ 
graph, and Section 10 (a), which read as follows: 

Section 4-II (a) (first paragraph). 

All code members shall report all spot 
orders to such statistical bureau hereinafter 
provided for as may be designated by the 
Commission and shall file with it copies of 
all contracts for the sale of coal, copies of all 
invoices, copies of all credit memoranda, and 
such other information concerning the prep¬ 
aration, cost, sale, and distribution of coal as 
the Commission may authorize or require. 
All such records shall be held by the statis¬ 
tical bureau as the confidential records of 
the code member filing such information. 

Section 10 (a). 

The Commission may require reports from 
producers and may use such other sources of 



3 


information available as it deems advisable, 
and may require producers to maintain a 
uniform system of accounting of costs, 
wages, operations, sales, profits, losses, and 
such other matters as may be required in the 
administration of this Act. No information 
obtained from a producer disclosing costs 
of production or sales realization shall be 
made public without the consent of the pro¬ 
ducer from whom the same shall have been 
obtained, except where such disclosure is 
made in evidence in any hearing before the 
Commission or any court and except that 
such information may be compiled in com¬ 
posite form in such manner as shall not be 
injurious to the interests of any producer 
and, as so compiled, may be published by the 
Commission. [Italics supplied.] 

Section 6 (b), which bears upon the question of 
the jurisdiction of the Court, reads as follows: 

Any person aggrieved by an order issued 
by the Commission in a proceeding to which 
such person is a party may obtain a review 
of such order in the Circuit Court of Ap¬ 
peals of the United States, within any cir¬ 
cuit wherein such person resides or has his 
principal place of business, or in the United 
States Court of Appeals for the District of 
Columbia, by filing in such court, within 
sixty days after the entry of such order, a 
written petition praying that the order of 
the Commission be modified or set aside in 
whole or in part, A copy of such petition 
shall be forthwith served upon any member 
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of the Commission and thereupon the Com¬ 
mission shall certify and file in the court a 
transcript of the record upon which the 
order complained of was entered. Upon the 
filing of such transcript such court shall 
have exclusive jurisdiction to affirm, modify, 
and enforce or set aside such order, in 
whole or in part. No objection to the order 
of the Commission shall be considered by 
the court unless such objection shall have 
been urged below. The finding of the Com¬ 
mission as to the facts, if supported by sub¬ 
stantial evidence, shall be conclusive. If 
either party shall apply to the court for 
leave to adduce additional evidence, and 
shall show to the satisfaction of the court 
that such additional evidence is material and 
that there were reasonable grounds for fail¬ 
ure to adduce such evidence in the hearing 
before the Commission, the court may order 
such additional evidence to be taken before 
the Commission and to be adduced upon the 
healing in such manner and upon such terms 
and conditions as to the court may seem 
proper. The Commission may modify its 
findings as to the facts, by reason of the 
additional evidence so taken, and it shall file 
such modified or new findings, which, if sup¬ 
ported by substantial evidence, shall be con¬ 
clusive, and its recommendation, if any, for 
the modification or setting aside of the origi¬ 
nal order. The judgment and decree of the 
court, affirming, modifying, and enforcing 
or setting aside, in whole or in part, any 
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such order of the Commission shall be final, 
subject to review by the Supreme Court of 
the United States upon certiorari or certifi¬ 
cation as provided in sections 239 and 240 
of the Judicial Code, as amended (U. S. C., 
title 28, secs. 346 and 347). 

The commencement of proceedings under 
this subsection shall not, unless specifically 
ordered by the court, operate as a stay of the 
Commission’s order. 

STATEMENT 

On July 15, 1937, the Commission issued its 
Order No. 15, 1 requiring all producers of coal to 
file complete reports showing the total costs of pro¬ 
duction, pursuant to the authority conferred by 
Section 10 (a) of the Act. The Order contained 
a provision that: 

The Commission directs specific attention to 
the provisions of Section 10 of said Act re¬ 
lating to the confidential nature of the re¬ 
ports required under this Order and further 
gives notice that the penalties provided for 
non-compliance with this Order by the pro¬ 
ducer will be strictly enforced. 

Copies of this Order and of cost forms 1 and 1A 
(Ex. 3, 4) were mailed by the Commission to each 
known producer within the United States (see Or¬ 
der No. 15, paragraph 3, and R. 17, 26, 53 in the 

1 For the convenience of the Court Order No. 15, which 
is Exhibit 2 in the record before the Commission, has been 
printed in the Appendix to this brief, infra. 
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record before the Commission). The forms sent to 
producers with the Order contained the following 
statement in bold type (Exhibit 3) : 

This report is required under the provi¬ 
sions of the Bituminous Coal Act of 1937 
and is therefore confidential. 

On March 30, 1938, the Bituminous Coal Commis¬ 
sion issued a Ruling (Exhibit 1) in which it stated 
that it construed Section 10 (a) of the Act as per¬ 
mitting the introduction in evidence at hearings be¬ 
fore the Commission of the cost data of the individ¬ 
ual producers and that at the price-fixing hearings 
subsequently to be held the aforesaid cost data 
would be made available for introduction in evi¬ 
dence. A copy of this Ruling is also printed in the 
appendix to this brief. On May 11,1938, the peti¬ 
tioners herein filed a petition with the Commission 
in which they moved the Commission to vacate the 
R ulin g of March 30,1938, just described and to re¬ 
voke the construction of the Act contained therein. 
Various producers and consumers sought to inter¬ 
vene in the proceeding thus instituted, the pro¬ 
ducers in support of the petition and the consumers 
in support of the Commission’s Ruling of March 
30. ! On May 25 and 26, 1938, a hearing was held, 

2 The Commission permitted all the parties seeking to 
intervene to appear, offer evidence and participate in the 
argument at the hearing. It subsequently granted the peti¬ 
tions for leave to intervene filed by producers and municipal 
corporations, but denied the petitions filed by other con¬ 
sumers. (See opinion, p. 9.) 
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both testimony and oral argument being heard by 
the Commission itself. On June 1 the Commission 
issued findings of fact and an opinion in which it 
reaffirmed its former Ruling, after an analysis of 
the evidence and of the authorities. The testimony 
before the Commission is summarized in the Com¬ 
mission’s opinion, pages 2-4. (A copy of the opin¬ 
ion is attached to the petition filed herein.) Inas¬ 
much as the evidence before the Commission does 
not materially affect the legal issues before this 
Court, that evidence is not summarized here. 

On June 1 the Commission also issued its order 
denying the petition and directing the Secretary 
of the Commission: 

to cause the individual cost rates of the pro¬ 
ducers, as above described, to be made avail¬ 
able for inspection by interested parties in 
the final hearing in the establishment of 
minimum prices and marketing rules and 
regulations, so that the same will be available 
for introduction in evidence if and when 
required. 

(A copy of this order is appended to the petition 
filed herein.) 

On June 6, petitioners filed in this Court their 
petition to review and set aside the Commission’s 
order of June 1, 1938. On June 8, 1938, the peti¬ 
tioners and respondent jointly moved this Court to 
set the case down for argument this term, and to 
dispense with the printing of the record in order 
that the case might be heard this term. This mo¬ 
tion was granted from the bench. 

73516—38-2 
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ARGUMENT 

I 

The Commission is authorized to introduce in evidence 
cost data reported by producers 

The primary question raised in this case would 
seem to be conclusively determined by the language 
of Section 10 (a) of the Bituminous Coal Act. 
That Section provides that— 

The commission may require reports from 
producers * * *. No information ob¬ 

tained from a producer disclosing costs of 
production or sales realization shall be made 
public without the consent of the producer 
from whom the same shall have been ob¬ 
tained, except where such disclosure is made 
in evidence in any hearing before the Com¬ 
mission or any court and except that such 
information may be compiled in composite 
form in such manner as shall not be injuri¬ 
ous to the interests of any producer and, as 
so compiled, may be published by the Com¬ 
mission. [Italics supplied.] 

This plainly indicates that although cost data was 
to be kept confidential in so far as the public is 
concerned, the confidential status was subject to an 
exception with respect to use in evidence before the 
Commission or in a judicial proceeding. 

Petitioner has suggested that the above Section 
should be construed so as to permit the disclosure 
of data in proceedings directed at a particular 
producer, but not the general use of reports in hear- 
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ings held during the price fixing process. The 
language used by Congress is perfectly plain and 
unambiguous; it does not contain any such limi¬ 
tation—a limitation which might cast doubt upon 
the validity of the price hearings themselves. On 
the contrary, the exception in terms applies to 
“any hearing before the Commission.” 

Petitioners contend that Section 4-II (a) of the 
Act precludes the use in evidence of cost data, and 
that that section was intended by Congress to limit 
Section 10 (a). Section 4-II (a) requires “code 
members” (not all producers) to file such “infor¬ 
mation concerning the preparation, cost, sale, and 
distribution of coal as the Commission may author¬ 
ize or require.” That paragraph furthermore pro¬ 
vides that “All such records shall be held by the 
statistical bureau as the confidential records of the 
code member filing such information.” 

Petitioner argues that because Section 4^11 (a) 
contains no exception permitting the introduction 
of the information furnished into evidence, it over¬ 
rides, or at least qualifies, Section 10 (a), which does 
contain such an exception, in so far as cost data 
are concerned. It should be noted that both Sec¬ 
tion 10 (a) and Section 4r-II (a) refer specifically 
to information disclosing costs of production. 

It is not necessary to cite authority for the prop¬ 
osition that the terms of a statute should be con¬ 
strued in a consistent manner so as to give effect to 
every provision. We do not believe that there is 
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anv conflict between the two sections here involved. 
Section 4-II (a) was concerned with the function¬ 
ing of the statistical bureaus. The paragraph pro¬ 
vided that the records were to be kept confidential 
“by the statistical bureaus.” They were not to be 
revealed to the curious or to competitors seeking to 
pry into each other's affairs. There is no indica¬ 
tion, however, that this section was intended to deal 
with the problem of whether the confidential nature 
of the records was to exclude their use in hearings 
before the Commission or in court. Section 4-II 
(a) certainly does not state in express language 
that the data could not be so used. Any negative 
inference to that effect which might arise if the 
statute were otherwise silent is dispelled by the spe¬ 
cific language of Section 10 (a) permitting the use 
of cost data in hearings. 

That this was the intention of Congress is con¬ 
firmed by the language of the report of the House 
Committee on Ways and Means (H. Rep. 294, 75th 
Cong., 1st Sess.). That report stated with respect 
to Section 10 (a) that— 

Section 10 (a) gives the Commission power 
to require reports from producers and to 
require them to maintain a uniform system 
of accounting of costs, wages, and other mat¬ 
ters. Information obtained from the pro¬ 
ducer which relates to cost and sales realiza¬ 
tion is to be confidential, and may be dis¬ 
closed only with the consent of the producer 
or in evidence in a hearing before the Com¬ 
mission or Court. [Italics supplied.] 
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Section 4-II (a) should therefore be construed 
as preventing statistical bureaus from making dis¬ 
closure to anyone, except to other agents of the 
Commission, of the data filed with them, but not 
as preventing the use by the Commission of such 
material in its hearings. 

If there should be anv doubt as to the manner 

%/ 

in which Section 4-II (a) and Section 10 (a) 
should be reconciled, that doubt should be resolved 
so as to avoid any question as to the constitu¬ 
tionality of the procedure established by Congress 
for the fixing of minimum prices. There might 
be a serious question of constitutionality if the 
statute were to be construed as requiring the 
Commission to fix prices based largely on cost 
data, and at the same time as making it im¬ 
possible for interested parties to see and exam¬ 
ine the basic data upon which the Commission 
relied. Cf. Interstate Commerce Commission v. 
Louisville cO Nashville R. R. Co., 227 IT. S. 88; 
United States ex rel. St. Louis S. W. Ry. Co. v. 
Interstate Commerce Commission, 264 U. S. 64; 
United States v. Abilene cG Southern Ry. Co., 265 
U. S. 274; St. Joseph Stockyards Company v. 
United States, 298 U. S. 38; Ohio Bell Telephone 
Company v. Public Utilities Commission, 301 U. S. 
292; Brotherhood of Railroad Trainmen v. Na¬ 
tional Mediation Board, 88 F. (2d) 757 (App. 
D. C. 1936). In National Labor Relations Board 
v. Jones cG Lauyhlin Steel Corp., 301 U. S. 1, 30, 
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the Supreme Court reaffirmed the familiar princi¬ 
ple that— 

as between two possible interpretations of 
a statute, by one of which it would be un¬ 
constitutional and by the other valid, our 
plain duty is to adopt that which will save 
the act. Even to avoid a serious doubt the 
rule is the same. Federal Trade Comm’n 
v. American Tobacco Co., 264 U. S. 298, 
307; Panama R. Co. v. Johnson, 264 U. S. 
466, 472; Blodfjett v. Holden, 275 U. S. 142, 
148; Richmond Screw Anchor Co. v. United 
States, 275 U. S. 331, 346. 

The argument heretofore has assumed that the 
cost reports in question were filed with the statis¬ 
tical bureaus pursuant to Section 4-II (a), and 
that the provisions of that Section might apply 

to them. If thev had been so filed we believe that 

* 

they could be used as evidence for the reasons set 
forth above. But the fact is that the reports were 
not filed under Section 4-II (a), but under Sec¬ 
tion 10 (a). Section 4-II (a) in terms applies 
only to code members, and authorizes the Com¬ 
mission to require information only from code 
members. Section 10 (a) authorizes the Commis¬ 
sion to require reports from all producers. Order 
No. 15 (printed in Appendix to this brief, infra), 
which is the order requiring the filing of the re¬ 
ports here in question, stated that— 

Pursuant to authority conferred by Section 
10 (a) of said Act, the Commission orders 
and directs as follows: 
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1. That each producer of bituminous coal, 
whether or not a code member and whether 
or not engaged in commerce in coal which 
is subject to the provisions of Section 4 of 
said Act, shall file, in duplicate, complete re¬ 
ports showing the total costs of the tonnage 
produced. * * * 

The Commission directs specific attention 
to the provisions of Section 10 of said Act 
relating to the confidential nature of the re¬ 
ports required under this Order and further 
gives notice that the penalties provided for 
non-compliance with this Order by the pro¬ 
ducer will be strictly enforced. [Italics 
supplied.] 

It is thus plain from the Order itself that the data 
was required to be furnished pursuant to Section 
10 (a) of the Act and not to Section 4-II (a). 
Thus even if Sections 4-II (a) and 10 (a) be re¬ 
garded as conflicting, the latter would be the section 
applicable to the cost data here involved. 

II 

The Commission was authorized to make the cost data 
available for inspection by interested parties 

The argument in Point I demonstrates that the 
Commission was authorized by the statute to intro¬ 
duce the cost data in evidence. It is claimed, how¬ 
ever, that the Commission’s Order denying 
petitioners the relief sought is unauthorized because 
it provides that “the individual cost returns of the 
petitioners” will “be made available for inspection 




14 


by interested parties in the final hearing in the es¬ 
tablishment of minimum prices and marketing rules 
and regulations, so that the same may be available 
for introduction in evidence if and when required.” 

The record before the Commission shows that 
over 90,000 cost forms had been filed for the years 
1936 and 1937 (R. 83). The Commission is not 
required to introduce these original forms into 
evidence, but can properly rely upon compilations 
from them prepared by experts who would testify 
under oath as to the making of the compilation. 
Although the rule is that an administrative body 
can act only on the basis of evidence introduced in 
the record before it, such compilations can presum¬ 
ably be used before such bodies, just as they can in 
suits at law, if the original forms are introduced in 
evidence themselves or are made available to inter¬ 
ested parties for examination. Permitting the par¬ 
ties to examine the underlying data is regarded as 
the practical equivalent of introducing them in 
evidence. 

This limitation, which alone would afford inter¬ 
ested parties an opportunity to know the basic facts 
upon which the Commission was relying, would 
seem to constitute both a rule of evidence and of 
due process of law. The evidentiary principle is 
set forth in Wigmore on Evidence, Section 1230 
(2nd Ed.) 3 as follows: 

a The cases are collected in the footnotes to Wigmore’s 
text. 
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Where a fact could be ascertained only by 
the inspection of a large number of docu¬ 
ments made up of veiy numerous detailed 
statements—as, the net balance resulting 
from a year’s vouchers of a treasurer or a 
year’s account in a bank ledger—it is ob¬ 
vious that it often would be practically out 
of the question to apply the present prin¬ 
ciple by requiring the production of the en¬ 
tire mass of documents and entries to be 
perused by the jury or read aloud to them. 
The convenience of trials demands that some 
other evidence be allowed to be offered, in 
the shape of the testimony of a competent 
witness who has perused the entire mass and 
will state summarily the net result. Such a 
practice is well established to be proper. 
Most courts require as a condition, that the 
matters then summarily testified to shall, if 
the occasion seems to require it, be placed at 
hand in court, or at least be made accessible 
to the opposing party, in order that the cor¬ 
rectness of the evidence may be tested by 
inspection of the desired order that the mate¬ 
rial for cross-examination may be available. 
[Italics supplied.] 

In Berthold-Jennings Lumber Company v. St. 

Louis I. M. cG S. Ry. Co., 80 F. (2d) 32 (C. C. A. 

8th), the court declared (p. 44) : 

While under certain limitations an expert 
may give a summary of his examination of 
voluminous records if proper foundation has 
been laid with reference to such records so as 
to make for competent evidence, still to be 
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admissible, the records must at least be pro¬ 
duced and be made available to the opposed 
parties for the purpose of cross-examination. 
[Italics supplied.] 

See to the same effect Paschen v. United States, 70 
F. (2d) 491, 501 (C. C. A. 7th); Elmer Company 
v. Kemp, 67 F. (2d) 948, 950 (C. C. A. 9th); Equi¬ 
table Life Assurance Society v. Sieg, 53 F. (2d) 
318,319-320 (C. C. A. 6th) ; Butler v. United States, 
53 F. (2d) 800, 805 (C. C. A. 10th) ; Northern Pa¬ 
cific By. Co. v. Keyes, 91 Fed. 47, 58 (C. C. N. D.). 

Although the Commission may not be bound to 
conform to the strict rules of evidence in its pro¬ 
ceedings, the right of parties to cross-examine and 
to have a reasonable opportunity to know the bases 
of the compiled evidence introduced would seem to 
be a fundamental one. This is indicated by the 
familiar cases describing what is meant by the fair 
hearing guaranteed by the due process clause, 4 as 
well as bv the case of United States ex rel St. Louis 
S. W. By. Co. v. Interstate Comynerce Commission, 
264 U. S. 64, which involves an analogous question. 
The relator-carrier there sought by mandamus to 
compel the Interstate Commerce Commission to 
permit it to examine the underlying data upon 

4 Interstate Commerce Commission v. Louisville Nash¬ 
ville R. R. Co.. 227 U. S. 88; United States x. Abilene <f* 
Southern Ry. Co.. 265 U. S. 274; St. Joseph Stockyards 
Company v. United States , 298 U. S. 38; Ohio Bell Tele¬ 
phone Company v. Public Utilities Commission , 301 U. S. 
292; Brotherhood of Railroad Trainmen x. Nationaal Media¬ 
tion Board. 88 F. (2d) 757 (App. D. C.). 
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which the relator’s valuation was based, after the 
Commission had refused to permit relator to in¬ 
spect the material in its files on the ground that 
such an inspection would seriously interfere with 
the performance of the Commission’s duties. The 
Supreme Court, although holding that the writ of 
mandamus need not issue, indicated what the re¬ 
lator might reasonably demand. In defining re¬ 
lator’s rights, the court said (264 U. S. at 78-79) : 

But as the statute provides for a hearing 
before the Commission it does not follow nec¬ 
essarily that the parties to the proceeding are 
subject to the same rule when the data are 
desired as evidence. The hearing, to be sure, 
is not of the ordinary kind. The railroads 
have no adversary. The Commission of 
• course has no object except to arrive at the 
truth. It is not to be cross examined for 
bias or otherwise as to its capacity to decide 
or modes of deciding what is entrusted to it, 
but on the other hand, since it must grant a 
hearing, manifest justice requires that the 
railroads should know the facts that the Com¬ 
mission supposes to be established, and we 
presume that it would desire the grounds of 
its tentative valuation to be subjected to 
searching tests. * * * But subject to that 
discretion, we think that, in such way as 
may be found practicable, the relator should 
be enabled to examine and meet the prelim¬ 
inary data upon which the conclusions are 
founded and to that end should be given fur - 
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ther information in advance of the hearing, 
sufficient to enable it to point out errors, if 
any there be. [Italics supplied.] 

It is submitted that the Coal Commission is prob¬ 
ably required under the Constitution either to intro¬ 
duce in evidence the actual cost data upon which its 
prices are based or introduce compilations and at 
the same time afford the parties to the proceeding a 
reasonable chance to examine the original material/ 
It seems clear that the Commission may introduce 
the original material in evidence (see Point I, 
supra). In order to avoid cluttering up the record 
with 90,000 forms, the Commission intends to intro¬ 
duce compilations of the data contained in the 
forms, but to give interested parties an opportunity 
to examine the originals and to offer them in evi¬ 
dence if they so desire. 

The Commission’s order does not open the cost 
data to a general public inspection; it is strictly 
limited to “interested parties,” and the inspection 
shall be “in the final hearing in the establishment 
of minimum prices.” (See Order of June 1, ap¬ 
pended to petition.) 


5 The New England Divisions Cane , 261 IT. S. 1S4, 197, 
cited by petitioners, involved the issue of the question of 
whether the Interstate Commerce Commission could rely 
on typical evidence as to the division of rates between car¬ 
riers. That case has no application here, inasmuch as all 
the cost items must be given consideration when the weighted 
average cost of producers in a district is being determined. 
It is impossible to rely on typical evidence in such a 
situation. 
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We think that the Congress which authorized the 
introduction into evidence at hearings of the orig¬ 
inal reports intended that this more sensible pro¬ 
cedure also be available to the Commission, and 
that Section 10 (a) should be construed accord¬ 
ingly. As the Commission stated in its opinion in 
this case (p. 8) : 

making available for inspection the under¬ 
lying cost data to test the accuracy of com¬ 
posite exhibits, which are a summary of the 
items contained on the Cost Forms, is in 
effect introducing the underlying data in 
evidence without unduly encumbering the 
record. 

The inspection would take place either during or 
immediately prior to the formal hearing, and 
should properly be regarded as a part of the hear¬ 
ing itself. Under such circumstances the disclosure 
would seem to be “made in evidence in [a] hear¬ 
ing before the Commission” within the meaning of 
Section 10 (a) of the Act. It would not be reason¬ 
able to impute to Congress an intention to preclude 
the Commission from permitting a limited number 
of interested parties from examining the data as a 
preliminary step to the introduction of compila¬ 
tions at a hearing and thus to compel the Commis¬ 
sion to introduce the original material itself into 
evidence, thereby making the material open to the 
whole world. 

For these reasons the construction of the statute 
adopted by the Commission should be approved by 
this Court. 
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III 

The Commission is not estopped from disclosing in 
hearings the cost data obtained from producers 

The claim is made that the Commission induced 
petitioners to believe that the cost reports would 
be kept entirely confidential. On cross-examina¬ 
tion one of the petitioners admitted that this as¬ 
sertion was based entirely upon the language of 
the statute and of Order No. 15, and the cost forms 
sent to the producers with that Order (R. 40). 

The provision in Order No. 15 upon which peti¬ 
tioners rely is the statement that— 

The Commission directs specific attention 
to the provisions of Section 10 of said Act 
relating to the confidential nature of the re¬ 
ports required under this Order and further 
gives notice that the penalties provided for 
non-compliance with this Order by the pro¬ 
ducer will be strictly enforced. 

This statement itself, as well as other portions of 
Order No. 15 quoted in Point I, supra , demon¬ 
strates that the data was obtained pursuant to the 
provisions of Section 10, and accordingly cannot 
be regarded as making the reports any more con¬ 
fidential than does that Section. Petitioner also 
relies upon the statement at the top of the cost 
forms (Ex. 3) that— 

This report is required under the pro¬ 
visions of the Bituminous Coal Act of 1937 
and is therefore confidential. 
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This statement also makes it plain that the confi¬ 
dential character of the report is based upon the 
statute. No producer would be warranted upon 
the basis of such a statement in assuming that the 
guarantee of secrecy was any more broad in scope 
than the statutory provision upon which it was 
based. In any event the cost forms were dis¬ 
tributed to producers along with copies of Order 
No. 15 (R. 17, 26, 53), and the above language in 
the Form must be read in connection with the more 
detailed statement in Order No. 15. 

Petitioners, of course, assume the risk of their 
own interpretation of the statute. They cannot 
impute to the Commission acceptance of this 
interpretation when the Commission, without at¬ 
tempting to construe the statute in any may, has 
merely stated that their statutory rights would be 
recognized. Even without a statement by the 
Commission of any sort, petitioners would have 
been required to file cost data and the Commission 
would have been authorized to use it to the extent 
provided by law. 

IV 

The question of jurisdiction 

The Commission is eager to have this case deter¬ 
mined on its merits, so that it may know what 
course it may pursue in the price hearings about 
to commence at this time. Nevertheless we feel it 
our duty to call the Court’s attention to the fact 
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that there is a serious question as to whether the 
order sought to be reviewed is an order reviewable 
under Section 6 (b) of the Bituminous Coal Act. 
The following language of the Supreme Court in 
Federal Power Commission v. Metropolitan Edison 
Company, decided May 23,1938, which involves the 
construction of a provision in the Federal Power 
Act substantially identical with Section 6 (b) of 
the Bituminous Coal Act, indicates that the Order 
is not reviewable: 

The argument proceeds on the view that 
the order of January 26, 1937, despite its 
preliminary character, was a reviewable 
order subject only to the requirement that 
an application for rehearing should first be 
made. Reliance is placed on Section 313 (b) 
of the Federal Power Act that “Any party to 
a proceeding under this Act aggrieved by an 
order issued by the Commission in such pro¬ 
ceeding may obtain a review of such order 
in the Circuit Court of Appeals.” But 
neither this language, nor that of Section 
313 (a), should be construed as authorizing 
a review of every order that the Commission 
may make, albeit of a merely procedural 
character. Such a construction, affording 
opportunity for constant delays in the course 
of the administrative proceeding for the pur¬ 
pose of reviewing mere procedural require¬ 
ments or interlocutory directions, would do 
violence to the manifest purpose of the pro¬ 
vision. 
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The context in Section 313 (b) indicates 
the nature of the orders which are subject 
to review. Upon service of the petition for 
review, the Commission is to certify and file 
with the appellate court “a transcript of the 
record upon which the order complained of 
was entered.” The statute contemplates a 
case in which the Commission has taken evi¬ 
dence and made findings. Its findings, if 
supported by evidence, are to be conclusive. 
The appellate court may order additional 
evidence to be taken by the Commission and 
the Commission may thereupon make modi¬ 
fied or new findings. The provision for re¬ 
view thus relates to orders of a definitive 
character dealing with the merits of a pro¬ 
ceeding before the Commission and resulting 
from a hearing upon evidence and supported 
by findings appropriate to the case. 

There are persuasive analogies in the con¬ 
struction of provisions for the review of the 
orders of other administrative bodies. The 
Urgent Deficiencies Act of October 22,1913, 
provides for eases brought to enjoin, set 
aside, or suspend “ any order ” of the Inter¬ 
state Commerce Commission. But this 
Court has held that “ there are many orders 
of the Commission which are not judicially 
reviewable under this provision.” See 
United States v. Los Angeles & Salt Lake 
It. R. Co., 273 U. S. 299, 309, and cases cited. 
In United States v. Illinois Central R. R. 
Co., 244 U. S. 82, the Interstate Commerce 
Commission had made an order for a hear- 
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ing upon an issue of reparation. The Rail¬ 
road Company contended that the Commis¬ 
sion had no jurisdiction to award damages 
in the case presented. A decree of the Dis¬ 
trict Court, enjoining the Commission from 
proceeding with the hearing was reversed 
by this Court with directions to dismiss the 
petition. The “order” was not of the sort 
which brought it within the purview of the 
statute. It was a mere step in procedure. 
See, also, New York, Ontario & Western Rwy. 
Co. v. United States, 14 F. (2d) 850, affirmed 
273 U. S. 652. Negative orders of the Com¬ 
mission are not reviewable. Proctor & 
Gamble Co. v. United States, 225 U. S. 282; 
Lehigh Valley R. R. Co. v. United States, 
243 U. S. 412, 414. A final report by the 
Commission on value under Section 19a of 
the Interstate Commerce Act, though called 
an order, is not reviewable. United States v. 
Los Angeles A Salt Lake R. R. Co., supra. 
Compare United States v. Atlanta, Birming¬ 
ham & Coast R. R. Co., 282 U. S. 522, 527; 
Great Northern Railway v. United States, 
277 U. S. 172, 181, 182; United States v. 
Griffin, decided February 28,1938; Shanna- 
han v. United States, decided April 4,1938. 
With respect to other regulatory bodies, it 
has been held that mere preliminary or pro¬ 
cedural orders are not within the statutes 
providing for review by the Circuit Court 
of Appeals. Chamber of Commerce v. Fed¬ 
eral Trade Commission, 280 Fed. 45, 48; 
Ames Baldwin Wyoming Co. v. National La- 
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bor Relations Board, 73 F. (2d) 489, 490; 
Jones v. Securities and Exchange Commis¬ 
sion, 79 F. (2) 617, 619; 298 U. S. 1,14. 

CONCLUSION 

It is respectfully submitted, that the petition for 
review should be denied. y\ 

Robert L. Stern, ^ - 

John J. Abt, 

Special Assistants to the Attorney General. 
Robert W. Knox, 

General Counsel, 
William H. Matthews, Jr., 

Special Assistant to the General Counsel, 

National Bituminous Coal Commission. 








APPENDIX 


A 

UNITED STATES DEPARTMENT OF THE 

INTERIOR 

National Bituminous Coal Commission 
Washington, D. C. 

Order No. 15 

An order requiring reports from producers pur¬ 
suant to Section 10 (a) of the Bituminous Coal 
Act of 1937 

Pursuant to act of Congress entitled “An Act 
to regulate interstate commerce in bituminous coal, 
and for other purposes” (Public, No. 48, 75th 
Cong., 1st sess.), known as the Bituminous Coal 
Act of 1937, the National Bituminous Coal Com¬ 
mission, in order to perform effectively its duties 
under said Act, is required to be fully informed 
as to the production and distribution of bitumi¬ 
nous coal throughout the United States. There¬ 
fore, pursuant to authority conferred by Section 
10 of said Act, the Commission orders and directs 
as follows: 

1. That each producer of bituminous coal, 
whether or not a code member and whether or not 
engaged in commerce in coal which is subject to 
the provisions of Section 4 of said Act, shall 

( 26 ) 



27 


file, in duplicate, complete reports showing the 
total costs of the tonnage produced and reali¬ 
zation prices derived from the sale of coal, all 
as more fully set forth and specified in the Com¬ 
mission’s Cost Forms No. 1 and No. 1-A, such 
reports to be made separately for each mine and to 
include all coal produced during the calendar year 
1936 and all coal sold during the same period. 

2. The Commission’s Cost Form No. 1 shall be 
used by producers for mines having a present ac¬ 
tual daily capacity of more than fifty (50) net 
tons. 

The Commission’s Cost Form No. 1-A shall be 
used by producers in making reports for mines hav¬ 
ing a present actual daily capacity of fifty (50) 
net tons or less. 

In the case of any mine not actually in operation 
during the calendar year 1936, the producers shall 
report such data as will show all costs of ownership 
and maintenance. 

3. The Secretary of the Commission shall cause 
to be mailed to each known producer within the 
United States a copy of this order, together with 
necessary forms, and shall make available to all 
producers additional copies of said forms at the 
office of the statistical bureau of the Commission 
in each district established under said act. 

4. Each producer shall, within fifteen (15) 
days from the date of receipt of a copy of this 
order and of said forms, file the required reports, 
duly verified, with the statistical bureau of the 
Commission in the district within which the mine 
or mines reported upon are located. 

The Commission directs specific attention to the 
provisions of Section 10 of said Act relating to 
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the confidential nature of the reports required 
under this order and further gives notice that 
the penalties provided for non-compliance with 
this order by the producer will be strictly enforced. 

By order of the Commission. 

Dated this 15th day of July 1937. 

[seal] F. Witcher McCullough, 

Secretary. 

B 

UNITED STATES DEPARTMENT OF THE 

INTERIOR 

National Bituminous Coal Commission 
Washington, D. C. 
ruling 

Pursuant to the provisions of Section 4, Part 
II (a) and Section 10 (a) of the Bituminous Coal 
Act of 1937, the Commission obtained from pro¬ 
ducers detailed information with respect to indi¬ 
vidual costs of production of the coals of such 
producers in the calendar year 1936 to be used in 
connection with the proposal and establishment of 
minimum prices of coals of code members. Such 
records are held by the various Statistical Bureaus 
of the Commission as the confidential records of the 
producers furnishing the information. 

Section 10 (a) of the Act provides: 

* * * No information obtained from a 
producer disclosing costs of production or 
sales realization shall be made public with¬ 
out the consent of the producer from whom 
the same shall have been obtained, except 
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where such disclosure is made in evidence in 
any hearing before the Commission or any 
court and except that such information may 
be compiled in composite form in such man¬ 
ner as shall not be injurious to the interests 
of any producer and, as so compiled, may 
be published by the Commission. 

The Commission construes the foregoing provi¬ 
sion as permitting the introduction in evidence at a 
hearing before the Commission of the aforesaid cost 
data of the individual producers. 

The Commission will in the immediate future give 
public notice of a hearing to be held to determine the 
weighted average of the total cost of the tonnage 
for each minimum price area in the calendar year 
1936, adjusted as provided by Section 4, Part II (a) 
of the Act, at which hearing the aforesaid informa¬ 
tion obtained from producers with respect to indi¬ 
vidual costs of production of the coals of such pro¬ 
ducers in the calendar year 1936 will be made avail¬ 
able for introduction in evidence to support the de¬ 
terminations of the District Boards of the total 
costs of the ascertainable tonnage produced in their 
respective districts in the calendar year 1936, and 
the necessary adjustments thereto and to support 
the Commission’s determination of the weighted 
average of the total costs of the tonnage for each 
minimum price area in the calendar year 1936 ad¬ 
justed as aforesaid. 

By the Commission. 

Dated this 30th day of March 1938. 

[seal] F. Witcher McCullough, 

Secretary. 


U. S. GOVERNMENT PRINTING OFFICE: 1,3* 




4 » l « 

... rCRTr 
\'3lA 



No. 7178 


In the United States Court of Appeals 
for the District of Columbia 

April Term, 1938 


Mallory Coal Company et al., petitioners 

v. 

National Bituminous Coal Commission, 

RESPONDENT 


PETITION TO REVIEW AND SET ASIDE AN ORDER OF THE 
NATIONAL BITUMINOUS COAL COMMISSION 


BRIEF OF ALLEN COE AND JOHN McDELL FOX, AMICI 
CURIAE, FOE THE CONSUMERS’ COUNSEL 






INDEX 


Statement. 

Points: 

I. It is submitted that this Honorable Court has no juris¬ 
diction in this matter_ 

II. Section 10 (a) of the Act authorizes the Commission to 
introduce in evidence in any hearing cost data re¬ 
ported by producers. 

III. Disclosure of costs of production or sales realization 

of individual producers in any hearing before the 
Commission does not deprive such producers of any 
legal property right.. 

IV. Without the disclosure of the cost data of individual 

producers, interested parties would be denied the 
hearing required by Section 2 (a) of the Act and by 

the Fifth Amendment... 

V. The secrecy attending private competitive price fixing 
is incompatible with the full disclosure and full pub¬ 
lic record upon which public action must be predi¬ 
cated. 

VI. Only by a full and fair disclosure of all the facts, in¬ 
cluding verified cost reports of individual producers, 
can the public be adequately protected and public 

confidence attained... 

Conclusion.. 


Page 

1 

4 

6 

5 

10 

14 

18 

19 


CITATIONS 

Cases: 

American Sumatra Tobacco Corp. v. Securities and Ex¬ 
change Commission, 93 F. (2d) 236_ 

Atlantic Coast Line R. R. Co. v. Interstate Commerce Com¬ 
mission, 194 Fed. 449___ 

Blair, Commissioner v. Ocslerlein Co., 275 U. S. 220 _ 

Brinkerhof-Faris Co. v. Hill, 281 U. S. 673_ 

Chicago Junction Case, 264 U. S. 25S_ 

Chicago, M. & St. P. Ry. Co. v. Pall, 232 U. S. 165.__ 

Consolidated Rendering Co. v. Vermont, 207 U. S. 541_ 

Crowell v. Benson, 285 U. S. 22..... 

Essgee Co. v. United Stales, 262 U. S. 151_ 

Frischcr & Co. v. Bakclile Corp., 39 F. (2d) 247; 282 U. S. 

852 (Cert, denied)..... 

Glucol Mfg. Co. v. Schulist, 214 N. W. 153_ 

74383—38-1 ( D 


6 

14 

17 

14 

11 

14 

9 

12 

9 

9 

8 






















II 


Cases—Continued. Pa £ c 

Interstate Commerce Commission v. Louisville & Xashmlle 

R. R. Co., 227 U. S. 88. 11 

Morgan v. United States, 29S U. S. 46S- 12 

Morgan v. United States, 58 Sup. Ct. R. 773. 18 

National Fertilizer Co. v. Holland, 107 Ala. 412... 8 

New England Divisions Case, 261 U. S. 184... 11 

Newton v. Consolidated Gas Co., 25S U. S. 165.... 13 

Northern Pacific Ily. Co. v. Department of Public Works, 

26S U. S. 39. 14 

Norwegian Nitrogen Products Co. v. United States Tariff 

Commission, 6 F. (2d) 491; 2SS U. S. 294.. 16 

Ohio Bell Telephone Co. v. Public Utilities Commission of 

Ohio, 301 U. S. 292. 13 

Re. N. W. Bolster, 59 Wash. 655, 110 P. 547.. 17 

St. Joseph Stockyards Co. v. United States, 29S U. S. 38- 14 

United States v. Abilene & Southern Ry. Co., 265 U. S. 274.. 11 

United States v. Baltimore and Ohio R. R. Co., 293 L*. S. 454. 14 

United States v. Dickey, 26S U. S. 3S4... 17 

United Stales ex rel. St. Louis S. W. Ry. Co. v. Interstate 

Commerce Commission, 264 L*. S. 64..... 12 

United Stales v. Los Angeles R. R., 273 U. S. 299. 14 

Wilson v. United Stales, 221 U. S. 361...9 


















In the United States Court of Appeals 
for the District of Columbia 

April Term, 1938 


No. 7178 

Mallory Coal Company et al., petitioners 

v. 

National Bituminous Coal Commission, 
respondent 


PETITION TO REVIEW AND SET ASIDE AN ORDER OF THE 
NATIONAL BITUMINOUS COAL COMMISSION 


BRIEF OF ALLEN COE AND JOHN McDILL FOX, AMICI 
CURIAE, FOR THE CONSUMERS’ COUNSEL 


The present proceeding is based upon a petition 
to review and set aside an order of June 1,1938, of 
the National Bituminous Coal Commission. 

STATEMENT 

The National Bituminous Coal Commission 
issued a ruling on March 30, 1938, whereby it con¬ 
strued Section 10 (a) of the Bituminous Coal Act 
of 1937 as permitting the introduction in evidence 

(i) 
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at a hearing before the Commission of the cost 
data of the individual producers. This ruling 
issued out of no proceeding before the Commission. 
On May 11,1938, the petitioners herein filed a peti¬ 
tion with the Commission to vacate the aforesaid 
ruling and to revoke the construction of the Act 
contained therein. A hearing was thereupon, after 
notice, held by the Commission on May 25 and 26, 
1938. On June 1, 1938, the Commission issued 
findings of fact and an opinion affirming its former 
ruling. Its order was made the same day deny¬ 
ing the petition. This order is now before this 
Court for review and is the subject of the instant 
proceeding. 

There are no issues of fact involved herein. The 
sole issue is a question of law concerning the inter¬ 
pretation of Section 10 (a) of the Act, which pro¬ 
vides : 

The Commission may require reports from 
producers and may use such other sources 
of information available as it deems advis¬ 
able, and may require producers to maintain 
a uniform system of accounting of costs, 
wages, operations, sales, profits, losses, and 
such other matters as may be required in 
the administration of this Act. No infor¬ 
mation obtained from a producer disclosing 
costs of production or sales realization shall 
be made public without the consent of the 
producer from whom the same shall have 
been obtained, except where such disclosure 
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is made in evidence in any hearing before the 
Commission or any court and except that 
such information may be compiled in com¬ 
posite form in such manner as shall not be 
injurious to the interests of any producer 
and, as so compiled, may be published by the 
Commission. 

The following propositions are presented to this 
Court: 

I. It is submitted that this Honorable Court has 
no jurisdiction in this matter; 

II. Section 10 (a) of the Act authorizes the Com¬ 
mission to introduce in evidence in any hearing 
cost data reported by producers; 

III. Disclosure of costs of production or sales 
realization of individual producers in any hearing 
before the Commission does not deprive such pro¬ 
ducers of any legal property right; 

IY. Without the disclosure of the cost data of 
individual producers, interested parties would be 
denied the hearing required by Section 2 (a) of the 
Act and by the Fifth Amendment; 

Y. The secrecy attending private competitive 
price fixing is incompatible with the full disclosure 
and full public record upon which public action 
must be predicated; and 

YI. Only by a full and fair disclosure of all the 
facts, including verified cost reports of individual 
producers, can the public be adequately protected 
and public confidence attained. 
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I 

It is submitted that this Honorable Court has no juris¬ 
diction in this matter 

It is the view of the Consumers’ Counsel that con¬ 
ditions in the bituminous coal industry necessitate 
the early establishment of minimum prices. Until 
the legal questions raised in this petition are set¬ 
tled, the work of proceeding to establish prices may 
be delayed. Upon the question of its jurisdiction, 
however, the attention of the Court is directed to 
Section 6, Subsections (b) and (d), of the Act, and 
to the following provisions in Section 2 (a) : 

No order which is subject to judicial re¬ 
view under section 6, and no rule or regu¬ 
lation which has the force and effect of law, 
shall be made or prescribed by the Commis¬ 
sion, unless it has given reasonable public 
notice of a hearing, and unless it has afforded 
to interested parties an opportunity to be 
heard, and unless it has made findings of 
fact. Such findings, if supported by sub¬ 
stantial evidence shall be conclusive upon 
review thereof by any court of the United 
States. 

A ruling of the Commission interpreting a pro¬ 
vision of the statute involves not a question as to 
the right of review, but a question as to the proper 
forum for review. Under the terms of the statute, 
the jurisdiction of the Circuit Court of Appeals of 
the United States or the United States Court of 
Appeals for the District of Columbia to enforce,. 
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set aside, or modify orders of the Commission, is 
exclusive (Section 6 (d)), if there is a proper rec¬ 
ord to certify to such court (Section 6 (b)). The 
findings of the Commission, if supported by sub¬ 
stantial evidence, are conclusive upon questions of 
fact, but not upon questions of law. It is not es¬ 
sential to place upon a party adversely affected by 
a legal ruling of the National Bituminous Coal 
Commission the necessity of seeking a review of 
such action before that body (See the case of Skin¬ 
ner and Eddy Corporation v. U. S. et al . (249 U. S. 
557)). It would seem impossible for the Coal Com¬ 
mission to administer the Act if purely adminis¬ 
trative orders or statutory interpretations were 
subject to judicial review under Section 6 (b). 
The correctness of such statutorv constructions and 
the reasonableness of such administrative rules or 
regulations should be tested initially in a court of 
original jurisdiction, and not, upon the basis of a 
record not primarily factual, in a Circuit Court. 
If a contrary theory were adopted, the ruling of 
the Commission of March 30 would not conform to 
the requirements of the Act, inasmuch as it could 
not have been issued unless the provisions of Sec¬ 
tion 2 (a) quoted above were complied with. It is 
untenable to claim that the order issued by the Com¬ 
mission upholding its ruling is reviewable under 
Section 6 (b), whereas the ruling itself was not 
reviewable and therefore not subject to the require¬ 
ments of Section 2 (a). 
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On the question of the Court’s jurisdiction in this 
proceeding, the petitioners rely upon the American 
Sumatra Tobacco Corporation v. Securities and 
Exchange Commission, 93 F. (2d) 236. It is sub¬ 
mitted, however, that the only thing in common 
between that case and the case at bar is that the 
question at issue, that of reviewability of an admin¬ 
istrative order providing for the disclosure of con¬ 
fidential information, is the same. In the Securi¬ 
ties and Exchange Act, the disclosure of confidential 
information depends upon a factual determination 
by the Commission; in the Bituminous Coal Act, 
such disclosure depends upon a legal determination 
by the Commission. The necessity of a quasi¬ 
judicial hearing before the administrative body is 
as apparent in the first instance as its futility is 
apparent in the instant case. 

It is suggested, therefore, that the redress sought 
by the petitioners in this proceeding should be 
sought in a court of original jurisdiction, from 
whose decision appeal would lie to your Honorable 
Court. 

II 

Section 10 (a) of the Act authorizes the Commission to 
introduce in evidence in any hearing cost data reported 
by producers 

The argument of the respondent in Point I of its 
brief that 4 ‘The Commission is authorized to intro¬ 
duce in evidence cost data reported by producers’’ 
is concurred in. 









The attention of the Court is called to the fact 
that there is no inconsistency between Section 4 
(a) and Section 10 (a) of the Act. In each section, 
the costs of production and sales realization of in¬ 
dividual producers may be required by the Com¬ 
mission, and are required to be kept confidential, 
except that in Section 10 (a), exception is made 
where such disclosure is made in evidence in any 
hearing before the Commission or any court. Sec¬ 
tion 10 (a) clearly applies to code members as well 
as non-code members. For example, the provision 
that the Commission may require a uniform sys¬ 
tem of accounting of costs, etc., would be exercised 
principally in the case of code members. It should 
also be noted that Section 10 (b) contains the pen¬ 
alty for disclosure of confidential information; if 
cost and realization data of individual producers 
had been required by the Commission under sec¬ 
tion 4 (a), this penalty would not have applied. 
The provision of Section 10 (c), which fixes the 
penalty for failure to file reports, should also be 
noted: “If any producer required by this Act or 
the Code * * Clearly this applies to failure 
to comply with the terms of Section 4 (a). In 
effect, then, in each instance, the Congress pro¬ 
vided that cost and realization data obtained from 
producers, whether or not code members, should 
be kept confidential, except as evidence in any 
hearing before the Connnission or any court. 
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III 

Disclosure of costs of production or sales realization of 
individual producers in any hearing before the Com¬ 
mission does not deprive such producers of any legal 
property right 

Costs of production are simply matters of busi¬ 
ness privacy and are not considered legal property 
rights as in the case of trade secrets, the disclosure 
of which is generally protected. The disclosure of 
matters of business privacy may be compelled where 
such matters are material and relevant evidence. 
It is submitted that the costs of production are ma¬ 
terial and relevant evidence at a hearing of the Coal 
Commission to determine minimum prices, since 
the Act provides in Section 4 (a) that the average 
return from minimum prices for each price area 
shall approximate the weighted average of the total 
costs of production of such area. Cf. Norwegian 
Nitrogen Products Co. v. U. S. Tariff Commission, 
6 F. (2d) 106; in re Bolster, 59 Wash. 655, 110 P. 
547; National Fertilizer Co. v. Holland, 107 Ala. 
412,18 So. 170. In Glucol Mfg. Co. v. Schulist, 214 
N. W. 153, the Court held that a trade secret was a 
property right but that: 

The term “trade secret”, as usually un¬ 
derstood, means a secret formula or process 
not patented, but known only to certain in¬ 
dividuals using it in compounding some 
article of trade having a commercial value, 
and does not denote the mere privacy with 
which an ordinary commercial business is 
carried on. [Italics supplied.] 
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It was stated in Frischer <£ Co. v. Bakelite Corpo¬ 
ration, 39 F. (2d) 247, Certiorari denied, 282 U. S. 
852, with respect to the failure of the lower court 
to order the books of the corporation to be exhib¬ 
ited for examination that: 

Full and free cross-examination was per¬ 
mitted as to all details of the efficiency and 
economy of the operation of this complain¬ 
ants’ business. The law does not require or 
intend that one who complains under the 
statute must disclose all his trade secrets to 
the respondent. [Italics supplied.] 

So, where it is a matter of disclosing business opera¬ 
tions and not trade secrets, the books of a corpora¬ 
tion may be subpoenaed for production before a 
court. Cf. Wilson v. U. S., 221 U. S. 361; Essgee 
Co. v. U. S., 262 U. S. 151. In the case of Consoli¬ 
dated Rendering Co. v. Vermont, 207 U. S. 541, 
the Court held with respect to the production of the 
company’s books and papers before the grand jury: 

There is no provision in the Federal Con¬ 
stitution which directly or impliedly pro¬ 
hibits a State, under its own laws, from con¬ 
ferring upon non-judicial bodies certain 
functions that may be called judicial. It 
is said that the statute, in providing for the 
production of books and papers, includes 
not only the court and grand jury, but any 
tribunal or commission authorized by the 
State. There is nothing, as we have said, 
in the Federal Constitution which prevents 
it. 




10 


The petitioners admit that Section 10 (a) can 
be so construed as to permit the disclosure of cost 
data in proceedings directed at a particular pro¬ 
ducer (Record, pp. 98, 99). They, therefore, ad¬ 
mit that the cost data are not property rights such 
as trade secrets. It cannot be maintained that in 
one instance cost data are property rights and can¬ 
not be disclosed, and in another instance that cost 
data are not property rights and can be disclosed. 
Consequently, since it is admitted that cost data 
can be disclosed in a hearing such as suggested by 
petitioners, the cost data can be disclosed pursuant 
to Section 10 (a) in any hearing before the Com¬ 
mission. 

IV 

Without the disclosure of the cost data of individual 
producers, interested parties would be denied the hear¬ 
ing required by Section 2 (a) of the Act and by the 
Fifth Amendment 

Section 4 (a) of the Act provides that the aver¬ 
age return from minimum prices to be established 
by the Commission for each minimum price area 
shall approximate the weighted average of the total 
costs of production of such area. The weighted 
averages are based upon the verified costs of pro¬ 
duction reports of individual producers. Many 
items in such verified reports are not capable of 
merely mathematical calculation. They involve 
considerable discretionary treatment. 

Numerous cases emphasize the necessity of grant¬ 
ing to interested parties a full and fair hearing 
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with the opportunity of testing, examining, and re¬ 
futing the basic evidence and data upon which the 
orders are based. 

A finding without evidence is arbitrary 
and baseless. * * * manifestly there is 
no hearing when the party does not know 
what evidence is offered or considered and 
is not given an opportunity to test, examine, 
or refute. * * * All parties must be 
fully apprised of the evidence submitted 
or to be considered, and must be given oppor¬ 
tunity to cross-examine witnesses, to inspect 
documents and to offer evidence in explana¬ 
tion or rebuttal. Interstate Commerce 
Commission v. Louisville & Nashville R. R. 
Co., 227 U. S. 88. 

But a finding without evidence is beyond 
the power of the Commission. Papers in 
the Commission’s files are not always evi¬ 
dence in a case. New England Divisions 
Case, 261 U. S. 184, 198, note 19. Nothing 
can be treated as evidence which is not in¬ 
troduced as such. Interstate Commerce 
Commission v. L. <£• N. R. R. Co., 227 U. S. 
88, 91, 93; Chicago Junction Case, 264 U. S. 
258; * * *. United States v. Abilene <& 
Southern Ry. Co., 265 U. S. 274. [Order 
held void where the findings rested in part 
on data taken from annual reports not put in 
evidence.] 

The statute provides for notice and hear¬ 
ing; and an award made without proper 
notice, or suitable opportunity to be heard, 
may be attacked and set aside as without 
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validity. * * * Facts conceivably known 
to the deputy commissioner, but not put in 
evidence so as to permit scrutiny and con¬ 
test, will not support a compensation order. 

* * *. Crowell v. Benson, 285 U. S. 22. 

There must be a full hearing. There 
must be evidence adequate to support per¬ 
tinent and necessary findings of fact. Noth¬ 
ing can be treated as evidence which is not 
introduced as such. United States v. Abi¬ 
lene & Southern By. Co., supra. Facts and 
circumstances which ought to be considered 
must not be excluded. Facts and circum¬ 
stances must not be considered which should 
not legally influence the decision. Findings 
based on the evidence must embrace the basic 
facts which are needed to sustain the order. 
[Authorities cited] Morgans. United States, 
298 U. S. 468. 

In United States ex rel. St. Louis S. W. B. B. Co. 
v. Interstate Commerce Commission, 264 U. S. 64, 
the railroad company sought by mandamus to com¬ 
pel the commission to permit it to examine the 
underlying data upon which the valuation was 
based. The court refused to allow the examination 
for the reason that a general examination would 
interfere too much with the work of the Commis¬ 
sion and no “present need” for the relief was 
shown. But the Court said: 

* * * manifest justice requires that 
the railroads should know the facts that the 
Commission supposes to be established 

* * * at the hearing there will be limits, 
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at the discretion of the commission, to the 
right to delay the sittings by minute in¬ 
quiries that might protract them indefinitely. 
See Newton v. Consolidated Gas Co., 258 
U. S. 165, 175. But subject to that discre¬ 
tion, we think that, in such way as may be 
found practicable, the relator should be en¬ 
abled to examine and meet the preliminary 
data upon which the conclusions are founded 
and to that end should be given further in¬ 
formation in advance of the hearing suffi¬ 
cient to enable it to point out errors, if any 
there be. 

In the case of Ohio Bell Telephone Co. v. Public 
Utilities Commission of Ohio, 301 U. S. 292, the 
telephone company objected that the trend per¬ 
centages upon which an order of the Commission 
was based had not been introduced in evidence. 
The court upheld this objection. 

First. The fundamentals of a trial were 
denied to the appellant when rates previ¬ 
ously collected were ordered to be refunded 
upon the strength of evidential facts not 
spread upon the record. 

* * * Upon the strength of these un¬ 
known documents refunds have been ordered 
for sums mounting into millions, the Com¬ 
mission reporting its conclusion, but not 
the underlying proofs. The putative debtor 
does not know the proofs today. This is 
not the fair hearing essential to due process. 
It is condemnation without trial. 

* * * The right to such a hearing 
[fair and open] is one of the “rudiments of 
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fair play’’ ( Chicago, 31. <£ St. P. By. Co. v. 
Fait, 232 U. S. 165,168) assured to every lit¬ 
igant by tlie Fourteenth Amendment as a 
minimal requirement. West Oh io Gas Co. v. 
Public Utilities Commission (No. 1 ), (No. 
2 ), supra: BrinkerJioff-Faris Co. v. Hill, 281 
U. S. 673, 682, cf. Norwegian Nitrogen Co. 
v. United States, supra. There can be no 
compromise on the footing of conscience or 
expediency, or because of a natural desire 
to be rid of harassing delay, when that mini¬ 
mal requirement has been neglected or ig¬ 
nored. 

See also in this connection United States v. Los 
Angeles R. R., 273 U. S. 299, 312; Atlantic Coast 
Line R.R. Co.v. Interstate Commerce Commission, 
194 Fed. 449; Northern Pacific Ry. Co. v. Depart¬ 
ment of Public Works, 268 U. S. 39; United States 
v. Baltimore and Ohio R. R. Co., 293 U. S. 454; St. 
Joseph Stockyards Co. v. United States, 298 TJ. S. 
38. 

Since an opportunity to examine and test the 
accuracy of the underlying cost data and deduc¬ 
tions is essential to the maintenance of the “ rudi¬ 
ments of fair play,” a full and fair hearing re¬ 
quires the disclosure of such data. 

V 

The secrecy attending private, competitive price fixing is 
incompatible with the full disclosure and full public 
record upon which public action must be predicated 

The minimum prices to be established by the 
Commission are primarily to stabilize conditions in 
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the coal industry. The result of establishing such 
minimum prices will be to raise the general level 
of bituminous coal prices. The consuming public, 
therefore, will have a vital interest in the essential 
soundness of the minimum price structure. The 
secrecy attending private, competitive price fixing 
is incompatible with the full disclosure and full 
public record upon which public action must be 
predicated. 

The attention of the Court is directed to the con¬ 
ditions necessitating the passage of the Bituminous 
Coal Act of 1937. For many years, the industry 
has been operated at a loss, due primarily to de¬ 
structive price-cutting, and its wage earners have 
been subject to widespread under- and unem¬ 
ployment because of the disorganized condition of 
the industry. This Act was passed, therefore, pri¬ 
marily for the benefit of the coal industry and its 
employees. In the long run, it is believed that this 
Act will react to the advantage of the consuming 
public, but the establishment of minimum prices 
was designed not so much to protect the consuming 
public, as in other fields in which Government has 
intervened to establish reasonable rates, for exam¬ 
ple, the Interstate Commerce Commission, as to 
rescue the coal industry. It is clear, however, from 
the entire Act, that the Congress intended to pro¬ 
tect the consumer fully from the establishment of 
unreasonably high minimum prices. Unless inter¬ 
ested £>arties are given full opportunity to study 
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the basis of price establishment, this purpose of the 
Congress, so clearly expressed, may be negatived. 
Surely, it would be a backward step in the devel¬ 
opment of administrative procedure should find¬ 
ings of such bodies be treated as conclusive, and 
the bases of such findings be withheld, not only 
from public knowledge, but from the knowledge of 
the courts. 

In several cases the courts have recognized the 
paramount claim of the public to a full disclosure 
in the public interest. 

The disclosure of matters of business privacy 
may be compelled if such matters are material and 
relevant evidence for the protection of the public. 
(Norwegian Nitrogen Products Co. v. United 
States Tariff Commission, 6 F. (2d) 491; although 
the Supreme Court appears to have taken the view 
that confidential cost data need not be disclosed 
where the proceeding is before an advisory body 
which has no power to ordain, it was stated that 
“There is no denial of the power of Congress to 
lay bare to the business rivals of a producer and 
indeed to the public generally every document in 
the office of this Commission and all the informa¬ 
tion collected by its agents. * * * If it [a 

Commission] was under a duty to give a hearing 
similar to one in Court, it was bound to expose 
everything, details as well as summaries’’ (Idem, 
288 U. S. 294). 
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A corporation is not relieved of the necessity of 
producing books in court, when they contain mat¬ 
ters material to an issue, merely because they are 
private. (Re N. W. Bolster, 59 Wash. 655, 110 P. 
547.) 

The mere fact that income tax returns of corpo¬ 
rations are confidential in nature does not warrant 
the conclusion that the Board of Tax Appeals is 
precluded from reviewing the action of the Com¬ 
missioner of Internal Revenue, even though it will 
result in giving publicity to the tax returns. 
{Blair, Commissioner v. Oesterlein Co., 275 U. S. 
220 .) 

Congress has recognized the need for disclosure 
of income tax returns by progressively liberal tax 
publicity laws. (United States v. Dickey, 268 U. S. 
384.) 

In the interest of the bituminous coal industry, 
the government has stepped in to prevent chaos 
and bankruptcy. To a certain extent, at least, the 
coal industry has thereby been recognized as af¬ 
fected with a public interest, and in receiving pub¬ 
lic protection and assistance the industry must 
recognize a corresponding duty to the public. Ob¬ 
viously, it would be unfair to permit individual 
producers, while receiving the protection of the 
government, to insist on withholding data and in¬ 
formation necessary to the protection of the public. 

The Act specifically provides that the proposed 
minimum prices “shall have due regard to the in- 
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terests of the consuming public.” (Sec. 4, Part 
II (a).) It is clear that this standard can be as¬ 
sured only if the essential bases upon which the 
price structure rests are properly determined. 

VI 

Only by a full and fair disclosure of all the facts, in¬ 
cluding verified cost reports of individual producers, 
can the public be adequately protected and public con¬ 
fidence attained 

This new experiment in industrial governmental 
relations is of vital public importance and only a 
full and fair disclosure of all facts, including indi¬ 
vidual cost data, will assure adequate public pro¬ 
tection and confidence. As the court has said in 
another case: 

The vast expansion of this field of admin¬ 
istrative regulation in response to the pres¬ 
sure of social needs is made possible under 
our system by adherence to the basic princi¬ 
ples that the legislature shall appropriately 
determine the standards of administrative 
action and that in administrative proceed¬ 
ings of a quasi-judicial character the liberty 
and property of the citizen shall be protected 
by the rudimentary requirements of fair 
play. These demand 4 *a fair and open hear¬ 
ing,” essential alike to the legal validity of 
the administrative regulation and to the 
maintenance of public confidence in the value 
and soundness of this important govern¬ 
mental process. Morgan v. United States, 
58 Sup. Ct. 773. 775. 
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It should be emphasized that this experiment in 
government-industry relationship is of extreme eco¬ 
nomic importance. Undoubtedly it will have a di¬ 
rect and important bearing on future attempts to 
secure a proper balance between the government 
and other industries. For that reason it is of the 
utmost importance that a policy be adopted which 
will assure both the protection and the confidence 
of the public. If prices are to be based on secret 
facts and data, and if the public has no opportunity 
to examine and test the bases of the price struc¬ 
ture, it is doubtful whether either the protection 
or the confidence of the public can long be assured. 
Public policy, therefore, demands a full and fair 
disclosure. Even on the untenable assumption, 
therefore, that the language of the statute dealing 
with cost and realization returns of individual pro¬ 
ducers is ambiguous, the court should resolve any 
doubts in favor of such disclosure. 

Whether or not the method of stabilizing condi¬ 
tions in an industry while preserving the rights of 
the public attempted in the Bituminous Coal Act 
is feasible, may be questioned; but the attempt 
should be given a fair trial. Unjust administra¬ 
tion, just as hard cases, can make bad law. 

CONCLUSION 

It is respectfully submitted that the petition for 
review should be denied. 

Allen Coe, 

John McDill Fox, 

Amici Curiae . 
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IN THE 


®mteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 


April Teem, 1938. 


No. 7178. 


Mallory Coal Company, Et Al, Petitioners, 


Y. 

National Bituminous Coal Commission, Respondent. 


BRIEF AMICI CURIAE FOR ABERDEEN AND 
ROCKFISH RAILROAD COMPANY, 

ET AL. 


I. 

PRELIMINARY STATEMENT. 

The Aberdeen and Rockfish Railroad Company, 
and seventy-eight other common carriers by railroad, 
named in Appendix A hereto, with leave of this Court 
first had and obtained, respectfully file this brief as 
amici curiae. 

These common carriers by railroad are consumers 
of bituminous coal from mines subject to the Bitumi- 
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nous Coal Act of 1937, and to tlie regulation of the Na¬ 
tional Bituminous Coal Commission, and, therefore, 
have a direct and vital economic interest in the 
proper interpretation and application of the Bitumi¬ 
nous Coal Act of 1937, and have a direct interest in 
this proceeding because of its possible ultimate effect 
upon the establishment of minimum prices by the Na¬ 
tional Bituminous Coal Commission for the sale of bi¬ 
tuminous coal, all of which interest is more fully set 
out in the motion for leave to file this brief. 

II. 

STATEMENT OF THE CASE. 

This is a proceeding instituted by the petitioners, 
as producers of bituminous coal, seeking a review of 
a so-called “order” of the National Bituminous Coal 
Commission, dated June 1, 1938, denying and dis¬ 
missing petitions filed by petitioners praying that a 
“ruling” of the Commission, dated March 30, 1938, 
be rescinded, and the Commission’s construction of 
Section 10 (a) of the Bituminous Coal Act of 1937 
therein made, be revoked. 

The ruling of the Commission sought to be reviewed 
(Ex. 1; R. 15 )* declared that the Commission would, 
upon the hearing for the determination of the 
weighted average of the total costs of the ascertain¬ 
able tonnage produced in the several districts for the 
calendar year 1936, cause the costs reports of the in¬ 
dividual producers of bituminous coal, obtained pur¬ 
suant to the provisions of Section 10 (a) of the Act, 
and the Commission’s Order No. 15, to be made avail¬ 
able for introduction in evidence. The construction 


1 Reference is to transcript of proceedings before the Commission. 
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of Section 10 (a) of the Bituminous Coal Act of 1937 
adopted by the Commission, of which petitioners 
complain, is that said Section permits the introduc¬ 
tion in evidence of the said individual costs returns 
at a hearing before the Commission. 

This case, therefore, presents for the consideration 
of the Court important questions with respect to its 
jurisdiction, and, possibly, important questions of 
constitutional law and statutory law. 

m. 

ARGUMENT. 

A. Suggestion of Lack of Jurisdiction of the Court. 

It is respectfully suggested that this Honorable 
Court is without jurisdiction to hear and determine 
the issues raised in this case. 

This is a statutory petition for review, filed pur¬ 
suant to the provisions of Section 6 (b) of Part II 
of the Bituminous Coal Act of 1937 (Public No. 4S, 
75th Cong., 1st Sess., approved April 26, 1937), which 
provides, in part, that “any person aggrieved by an 
order issued by the Commission in a proceeding to 
which such person is a party may obtain a review of 
such order in the Circuit Court of Appeals of the 
United States, within any circuit wherein such person 
resides or has his principal place of business, or in 
the United States Court of Appeals for the District 
of Columbia, by filing in such court, within sixty days 
after the entry of such order, a written petition pray¬ 
ing that the order of the Commission be modified or 
set aside in whole or in part.” 

The statute under which this petition for review is 
filed is strikingly similar to Section 313 (b) of the 
Federal Power Act, as amended by the Act of Au- 
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gust 26, 1935, 49 Stat. 860, 861, which was interpreted 
and applied by the Supreme Court of the United 
States in Federal Power Commission v. Metropolitan 
Edison Company, Et Al (decided May 23, 1938, 5 U. 
S. Law Week 1180), in which the Court cites and re¬ 
views analogous cases arising under the Urgent De¬ 
ficiencies Act of October 22, 1913 (28 U. S. C. 47), 
and which the Court found to be “persuasive” in the 
determination of that case. It is respectfully sug¬ 
gested that, under the doctrine enunciated in that 
case, this Court is without jurisdiction to hear and 
determine the issues raised by the petition filed here¬ 
in, because the so-called “order” of June 1, 1938, 
which petitioners seek to review, is not an “order” 
within the meaning of Section 6 (b) of Part II of the 
Bituminous Coal Act, 1937, pursuant to which the 
petition herein is filed. 

To the extent that American Sumatra Tobacco Co. 
v. Securities and Exchange Commission, 93 F. (2d) 
236 (decided by this Court) may be inconsistent, it 
is seemingly overruled by the Metropolitan Edison 
Case. That the case at bar is controlled by the latter 
case, and not by the American Sumatra Tobacco Co. 
Case seems settled by the decision of the United 
States Circuit Court of Appeals for the Second Cir¬ 
cuit in Newport Electric Corporation et al v. Federal 
Power Commission (decided June 6, 1938), as yet un¬ 
reported. For convenient reference the opinion of 
the Court is reproduced in Appendix “B” of this 
brief. 

It may also be suggested that the order sought to 
be reviewed is negative and, therefore, not review- 
able. Proctor <& Gamble Co. v. United States, 225 U. 
S. 282, 32 Sup. Ct. 761, 56 L. ed. 1001 (1912). 
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B. Reports of Production Costs of Bituminous Coal 
Producers Are Admissible in Evidence in Hear¬ 
ings Before National Bituminous Coal Commission. 

In the event this Court should consider the issues 
raised herein on their merits, it is respectfully sug¬ 
gested that the ruling of the National Bituminous 
Coal Commission of March 30, 1938, which petition¬ 
ers seek to set aside, is a correct exposition of the 
law, for the following reasons: 

1. The Bituminous Coal Act and the Fifth Amend¬ 
ment to the Constitution of the United States 
Require Use of Production Costs Reports in Fix¬ 
ing Minimum Prices for Bituminous Coal. 

The Bituminous Coal Act of 1937 [Section 4 (a)] 
specifically requires the Commission, in the establish¬ 
ment of minimum prices for the sale of bituminous 
coal, to so establish those prices that they shall, 
among other things, approximate the weighted aver¬ 
age of the total costs of production of the various 
areas. The weighted average costs of production are, 
in turn, based upon the verified reports of production 
costs of individual producers. These production costs 
reflect items not capable of mathematical calculation, 
but involving matters of discretion. Unless they are 
produced at hearings preliminary to the establish¬ 
ment of minimum prices for bituminous coal, parties 
affected will be denied the hearing required by Sec¬ 
tion 2 (a) of that Act, and by the Fifth Amendment 
to the Constitution of the United States. The Act, on 
the one hand, requires that these production costs re¬ 
ports be used by the Commission, and, on the other 
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hand, they cannot be used unless they are introduced 
in evidence. 

United States v. Baltimore & Ohio S. IF. Ry. 
Co., 266 U. S. 14, 33 Sup. Ct. 5, 57 L. ed. 104 
(1912) 

Interstate Commerce Commission v. Louisville 
& Nashville R. Co., 227 U. S. 88, 33 Sup. Ct. 
185, 57 L. ed. 431 (1913) 

Wichita Railroad & Light Co. v. Public Util¬ 
ities Commission of the State of Kansas, 260 
U. S. 48, 43 Sup. Ct. 51, 67 L. ed. 124 (1922) 
United States v. Abilene & Southern Ry. Co., 
265 U. S. 274, 44 Sup. Ct. 565, 68 L. ed. 1016 
(1925) 

Morgan v. United States —I, 298 U. S. 468, 56 
Sup. Ct. 906, 80 L. ed. 1288 (1936) 

St. Joseph Stock Yards Co. v. United States, 
298 U. S. 38, 56 Sup. Ct. 720, 80 L. ed. 1033 
(1936) 

Morgan v. United States —II, 5 U. S. Law 
Week 1006 (April 25, 1938) 

Federal Radio Commission v. Stromberg-Carl- 
son Tel. Mfg. Co., 60 App. D. C. 31, 46 F. 
(2d) 612 (1931) 

Section 10 (a) of the Bituminous Coal Act, 1937, by 
its terms, which are stated in plain, simple English, 
specifically provides that costs of production or sales 
realization obtained from a producer may be made 
public where such disclosure is made in evidence in 
any hearing before the Commission or any court. 
This provision was an essential requirement of the 
statute in order to not make it constitutionally defec¬ 
tive. No amount of construction can change the plain 
language of the statute in this respect. 
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2. Section 4 II (a) and Section 10 (a) of the Bitumi¬ 
nous Coal Act of 1937 Are Not Inconsistent. 

The attention of the Court is respectfully called to 
the specific, language of Section 4 II (a) and Section 
10 (a) of the Act. 

Section 4 II (a) reads as follows: 

“The Commission shall have power to pre¬ 
scribe for code members minimum and maximum 
prices, and marketing rules and regulations, as 
follows: 

“(a) All code members shall report all spot 
orders to such statistical bureau hereinafter pro¬ 
vided for as may be designated by the Commis¬ 
sion and shall file with it copies of all contracts 
for the sale of coal, copies of all invoices, copies 
of all credit memoranda, and such other informa¬ 
tion concerning the preparation, cost, sale, and 
distribution of coal as the Commission may auth¬ 
orize or require. All such records shall be held 
by the statistical bureau as the confidential rec¬ 
ords of the code member filing such information. 
(Italics supplied.) 

“For each district there shall be established 
by the Commission a statistical bureau which 
shall be operated and maintained as an agency of 
the Commission. Each statistical bureau shall be 
under the direction of a manager, who shall be ap¬ 
pointed by the Commission. No producer, em¬ 
ployee, or representative of a producer, and, ex¬ 
cept as the Commission may specifically ap¬ 
prove, no member of a district board or em¬ 
ployee or representative thereof shall be an em¬ 
ployee of any statistical bureau.” 

By this language, it is only the Statistical Bureaus , 
agencies of the Commission, which must hold the 
data confidential. Note that it does not say such data 
must be held confidenital by the Commission. 
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Section 10 (a) of the Act reads as follows: 

Sec. 10. (a) The Commission may require re¬ 
ports from producers and may use such other 
sources of information available as it deems ad¬ 
visable, and may require producers to maintain 
a uniform system of accounting of costs, wages, 
operations, sales, profits, losses, and such other 
matters as may be required in the administration 
of this Act. No information obtained from a 
producer disclosing costs of production or sales 
realization shall be made public without the con¬ 
sent of the producer from whom the same shall 
have been obtained, except where such disclosure 
is made in evidence in any hearing before the 
Commission or any court and except that such 
information may be compiled in composite form 
in such manner as shall not be injurious to the in¬ 
terests of any producer and, as so compiled, may 
be published by the Commission. (Italics sup¬ 
plied). 

This section gives the Commission specific author¬ 
ity to make reports of production costs public in hear¬ 
ings before it. It would have had this authority even 
without this provision of the Act. 

To the extent that a producer may be damaged by 
having such data made public, the remedy lies with 
Congress and not with the Courts. 

3. Producers’ Property Rights in Production Costs 
Data Are Not Unconstitutionally Invaded by 
Section 10 (a) of the Bituminous Coal Act of 
1937. 

Data with respect to costs of production, obtained 
from the producers by the National Bituminous Coal 
Commission, do not constitute “trade secrets” which 
the Commission is precluded from making public in 
a hearing. 
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Consolidated Rendering Co. v. Vermont, 207 U. 
S. 541, 28 Sup. Ct. 178, 52 L. ed. 327 (1908); 

Wilson v. United States, 221 U. S. 361, 31 Sup. 
Ct. 538, 55 L. ed. 771 (1911); 

Note, 29 L. R. A. (N. S.) 716; 

Norwegian Nitrogen Products Co. v. U. S. Tar¬ 
iff Commission, 6 F. (2d) 491. 

With the advent of Federal regulation of the bi¬ 
tuminous coal industry such data as are necessary to 
be disclosed in order that the Commission may per¬ 
form the statutory duties imposed upon it are not 
such property rights of the producers as may not thus 
be taken away from them. Smith, v. Interstate Com¬ 
merce Commission, 245 U. S. 33, 38 Sup. Ct. 30, 62 L. 
ed. 135 (1917). 

Congress has decided that the bituminous coal in¬ 
dustry is so affected with a public interest as to re¬ 
quire regulation, and has enacted the Bituminous 
Coal Act of 1937. That Act can only be administered 
by a full and fair disclosure of all facts necessary to 
enable the National Bituminous Coal Commission to 
fix minimum prices. The Act itself requires the dis¬ 
closure of production costs data by the producers. 
The public can be protected only by such data being 
produced. 

If the Bituminous Coal Act of 1937 is to be made 
workable, and the National Bituminous Coal Commis¬ 
sion is to be enabled to so function as to constitution¬ 
ally fix minimum prices for the sale of bituminous 
coal, then, of necessity, Section 10 (a) of the Act must 
be so construed and applied as to permit the intro¬ 
duction in evidence of production costs and sales real¬ 
ization data, obtained by the Commission pursuant to 
the Act. 
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IV. 

CONCLUSION. 

It is respectfully submitted that: 

1. This Court is without jurisdiction to hear and 
determine the issues raised by the petition filed in 
this case. 

2. That the so-called “order” of the National Bi¬ 
tuminous Coal Commission which petitioners seek to 
have reviewed should, if any action thereon is taken, 
be affirmed. 


Respectfully submitted, 

Clarence A. Miller, 

Counsel for 

Aberdeen and Rockfish Rail¬ 
road Company, Et A1 
As Amici Curiae 

Office and Post Office Address: 
425 Union Trust Building, 

740 Fifteenth Street, N. W., 
Washington, D. C. 


June 17, 1938. 
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APPENDIX A. 

List of Railroads for Which This Brief is Filed. 

Aberdeen and Roekfish Railroad 

Company. North Carolina 

The Akron, Canton & Youngstown 

Railway Company (George E. Hagen- 

buch and H. B. Stewart, Jr., Trustees) .... Ohio 

Alabama Central Railway . Alabama 

Arcade and Attica Railroad Corporation .. New York 

Arkansas Railroad Company . Arkansas 

The Atlantic and North Carolina 

Railroad Company .North Carolina 

Augusta Railroad Company. Arkansas 

Bath and Hammondsport Railroad Com¬ 
pany . New York 

Belfast and Moosehead Lake Railroad Com¬ 
pany . Maine 

Bellefonte Central Railroad Com¬ 
pany . Pennsylvania 

Bingham and Garfield Railway Company.Utah 

Birmingham Southern Railroad Com¬ 
pany . Alabama 

Bonhomie and Hattiesburg Southern Rail¬ 
road Company.Mississippi 

Buffalo, Union-Carolina Railroad .. South Carolina 
Butte, Anaconda & Pacific Railway Com¬ 
pany .. Montana 

Canton Railroad Company . Maryland 

Chattahoochee Valley Railway Company .... Alabama 

Georgia 

Chesapeake Western Railway.Virginia 

Chicago and Calumet River Railroad Com¬ 
pany . Illinois 

Chicago Short Line Railway Company.Illinois 

The Clarendon and Pittsford Railroad Com¬ 
pany . Vermont 

Collins & Glennville Railroad Company.Georgia 

The Dansville and Mount Morris Railroad 

Company . New York 
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DeKalb & Western Railroad Company .. Mississippi 
Detroit, Caro and Sandusky Railway Com¬ 
pany . Michigan 

East Tennessee and Western North Carolina 

Railroad Company . Tennessee 

East Washington Railway Company.Maryland 

Flemingsburg and Northern Railroad Com¬ 
pany . Kentucky 

Flint River and Northeastern Railroad Com¬ 
pany .Georgia 

Fonda, Johnstown and Gloversville Railroad 

Company (J. L. Hess, Trustee) .New York 

Fort Smith, Subiaco & Rock Island Railroad 

Company. Arkansas 

Gainesville Midland Railway (Gordon C. 

Carson and W. B. Veazey, Receivers) .. Georgia 
Genesee and Wyoming Railroad Com¬ 
pany . New York 

Georgia, Ashburn, Sylvester & Camilla 

Railway Company . Georgia 

The Georgia Northern Railway Company ... Georgia 
The Georgia Southwestern and Gulf Rail¬ 
road Company (W. M. Legg, Receiver). .Georgia 
Greenville and Northern Railway Com¬ 
pany . South Carolina 

High Point, Thomasville & Denton Railroad 

Company. North Carolina 

Kishacoquillas Valley Railroad 

Company . Pennsylvania 

Lake Erie, Franklin & Clarion Railroad 

Company . Pennsylvania 

Lancaster and Chester Railway Com¬ 
pany .South Carolina 

The La Salle and Bureau County Railroad 

Company . Illinois 

Laurinburg and Southern Railroad Com¬ 
pany . North Carolina 

Ligonier Valley Rail Road Company .. Pennsylvania 
Louisville, New Albany & Corydon Railroad 

Company . Indiana 
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Manistee and Northeastern Railway Com- 

m/ 

pany . Michigan 

Marinette, Tomahawk & Western Railroad 

Company . Wisconsin 

Maryland and Pennsylvania Railroad Com¬ 
pany . Maryland 

Pennsylvania 

Midland Continental Railroad.North Dakota 

Minneapolis, Northfield and Southern 

Railway.South Dakota 

Minnesota Western Railway Company ... Delaware 
Mississippi & Skuna Valley Railroad Com¬ 
pany . Mississippi 

Mississippi Export Railroad Company .. Mississippi 
Montana, Wyoming & Southern Railroad 

Company . New Jersey 

Morehead and North Fork Railroad 

Company . New Jersey 

The Narragansett Pier Railroad Com¬ 
pany . Rhode Island 

Nezperce & Idaho Railroad Company.Idaho 

Okolona, Houston and Calhoun City Railway 

Company . Mississippi 

Oneida & Western Railroad Company .... Tennessee 

Pickens Railroad Company . South Carolina 

Pittsburgh, Allegheny & McKees Rocks 

Railroad Company . Pennsylvania 

The Pittsburgh & West Virginia Railway 

Company . Pennsylvania 

West Virginia 

Port Huron and Detroit Railroad Com¬ 
pany . Michigan 

The Prattsburgh Railway Corporation ... New York 
The Prescott & Northwestern Railroad 

Company . Arkansas 

Pullman Railroad Company . Illinois 

Rahway Valley Company (Rahway Valley 

Company, Lessee) . New Jersey 

Rock Port, Langdon & Northern Railway 

Company .. Missouri 























14 


Savannah and Atlanta Railway (Charles E. 

Gay, Jr., and D. G. Fogarty, Trustees). .Georgia 
Suncook Valley Railroad Company..New Hampshire 
Susquehanna and New York Railroad Com¬ 
pany . Pennsylvania 

Tennessee, Alabama and Georgia Railway .. Georgia 
Tennessee & North Carolina Railway Com¬ 
pany . Tennessee 

North Carolina 

Tennessee Railroad Company . Tennessee 

Virginia and Carolina Southern Rail¬ 
road Company . North Carolina 

Ware Shoals Railroad Company .... South Carolina 
Wichita Northwestern Railway Company 

(T. A. Fry, Receiver) .Kansas 

Winchester & Wardensville Railroad 

Company . Virginia 

Wisconsin & Michigan Railroad Com¬ 
pany . Michigan 
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APPENDIX B. 

UNITED STATES CIRCUIT COURT OE APPEALS 

For the Second Circuit. 

Newport Electric Corporation and Citizens Utilities 

Company, Petitioners 

against 

Federal Power Commission, Respondent 

Before: L. Hand, Augustus N. Hand and Chase, 
Circuit Judges. 

On motion to dismiss a petition under § 313(b) of 
the Federal Power Act to review an order of the Fed¬ 
eral Power Commission, refusing leave to the peti¬ 
tioner, Newport Electric Corporation, to merge with 
the petitioner, Citizens Utilities Company. 

Oswald Ryan for the motion. 

Clark R. Fletcher opposing. 

L. Hand, Circuit Judge: 

The respondent, the Federal Power Commission, 
moves to dismiss a petition to review one of its orders 
on the ground that the proceeding is not within our 
jurisdiction. The petitioner, Newport Electric Cor¬ 
poration, is a Vermont corporation doing business in 
Newport, and the other petitioner, Citizens Utilities 
Company, is a Delaware corporation with its chief of¬ 
fice in Minneapolis. They filed a joint application 
with the Commission in which the Newport Company 
asked leave to merge with the Citizens Utilities Com¬ 
pany; the Commission granted a hearing and took 
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written and oral testimony, and on November 24, 1937, 
found that the proposed transfer would not be con¬ 
sistent with the public interest, and denied the appli¬ 
cation. The petitioners thereupon asked for a rehear¬ 
ing as required by $ 313(a), and on January 21, 1938, 
the Commission found that the Newport Company was 
a public utility within the meaning of the Federal 
Power Act, and denied the application for rehearing. 
Thereupon the petitioners filed a petition in this court 
under $ 313(b) to review both orders on four separate 
grounds; (1), that the Commission had no jurisdiction 
over the merger; (2), that the orders were not sup¬ 
ported by substantial evidence, and were contrary to 
law; (3), that they violated the statute because the 
public interest was consistent with the merger; and 
(4), that they were unreasonable, arbitrary and against 
the Fifth Amendment. 

Section 313(b) in spite of its general terms does 
not give us jurisdiction to review every order of the 
Commission. Federal Power Commission v. Metro¬ 
politan Edison Co., 303 U. S.-. It is true that the 

order under review finally disposed of the proceeding 
after a hearing and upon findings; and that this ap¬ 
peal is not therefore subject to the procedural infirmi¬ 
ties of the appeal in Federal Power Commission v. 
Metropolitan Edison Co., supra. Moreover, if we dis¬ 
miss it, the petitioners will have no direct relief what¬ 
ever. No doubt that would be strong doctrine, yet we 
think that it is sound. The Supreme Court has found 
“persuasive analogies’’ for the interpretation of the 
Federal Power Act in decisions passing upon the In¬ 
terstate Commerce Act ( Federal Power Commission 
v. Metropolitan Edison Co., supra), and Piedmont & 
Northern Ry. v. United States, 280 U. S. 469, is an an- 
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swer to the first ground of the petition. It was there 
held that a railway could not maintain a bill under the 
Urgent Deficiencies Act to review an order of the In¬ 
terstate Commerce Commission, denying leave to ex¬ 
tend its lines, if the bill were based upon the Commis¬ 
sion’s lack of jurisdiction. The grounds of that de¬ 
cision were that nothing which the Commission de¬ 
cided would be res judicata, and that the railway 
would not be concluded from raising the point anew; 
but that to do so it must accept the risks involved in a 
defiance of the order. All this applies pari passu to 
the situation at bar; the petitioners are not estopped 
by the Commission’s order, and may show that it was 
made without jurisdiction, if they are attacked for 
violation of the statute; and, although this course may 
expose them to cumulated penalties, and may in prac¬ 
tice prevent any effective review, they are, so far, in 
no worse case than many other suitors who are forced 
to challenge the acts of public authorities as beyond 
their powers. The first ground of the petition does 
not, therefore, present any case for review. 

It fails also upon the second and third grounds: i. e. 
that the order was not supported by evidence. Section 
203(a) of the act vests power in the Commission to 
license mergers, and § 203(b) sets up two factors as 
standards: “maintenance of adequate service and co¬ 
ordination in the public interest of facilities subject to 
the jurisdiction of the Commission”. Congress might 
have forbidden mergers unconditionally; the corporate 
powers granted by the states are always subject to the 
regulation of interstate commerce, and in any event 
the power to merge is not vital to the corporate exis¬ 
tence. And if it might forbid mergers absolutely, it 
might attach reasonable conditions to them, one of 
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which certainly is that they shall conduce to the pub¬ 
lic interest. It might decide that question for itself 
in each case, or it might confide the decision to a sub¬ 
ordinate tribunal, like the Commission. What review 
it chose to give of a decision by its subordinate was 
for it to decide; at least that is true with the possible 
exception of a case—not here presented—where the 
Commission did not use its powers at all, or used them 
corruptly, which is really the same thing. So far as 
it used them to the best of its ability, Congress might 
prefer to accept the chances of error, even of patent 
error, rather than to subject its decision to review by 
a court. We can see no constitutional objection to 
this, provided at least that a fair hearing is insured. 
In cases where as here the only issue is of a privilege 
which Congress might altogether withhold, the ques¬ 
tion is therefore one of interpretation, and the dif¬ 
ficulties attending anv wider review may well have 
been considered determinative. For, although a court 
were to review such an order, it could not substitute 
its own decision; it could only annul the Commission’s; 
nor could it properly direct the Commission how to 
act, for that would be a way of evading its own limita¬ 
tions. Yet until the Commission acted, the merger 
would remain unlawful, and the appeal would be a 
nullity. Only in case the court could compel the Com¬ 
mission to grant a license would it be effective; but 
there is no warrant for pressing the court’s powers so 
far as that. This, as we understand it, is the reason 
lying behind the distinction between affirmative and 
negative orders applicable to suits under the Urgent 
Deficiencies Act to review orders of the Interstate 
Commerce Commission. Proctor & Gamble Company 
v. United States, 225 U. S. 282; Lehigh Valley R. R. v. 
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United States, 243 U. S. 412; Lehigh Valley R. R. v. 
United States, 283 U. S. 235; United States v. Corrick, 

298 U. S. 435; United States v. Griffin, 303 U. S.-. 

We think that lie re too those decisions offer “per¬ 
suasive analogies” for the interpretation of the Fed¬ 
eral Power Act, and that no appeal lies for the second 
and third grounds of the petition. 

The fourth ground of the appeal is the arbitrary 
character of the order and the unconstitutionality of 
the Act under the Fifth Amendment; but in the light 
of what we have already said, it needs no discussion. 

The petitioners rely upon the decision of the Court 
of Appeals of the District of Columbia in American 
Sumatra Tobacco Co. v. Securities & Exchange Com’n., 
93 Fed. (2) 236, where an appeal was entertained from 
an order of the Commission in the following circum¬ 
stances. The statute (§ 24(b) of the Securities Ex¬ 
change Act of 1934), provided that an applicant for 
registration might object to the disclosure of the in¬ 
formation contained in his application and that the 
Commission might give him a hearing, and thereafter 
“make available to the public the information”, if it 
thought disclosure to be in the public interest. The 
Commission held such a hearing and decided that dis¬ 
closure was in the public interest; this was the order 
appealed from. We do not dispute that courts do re¬ 
view decisions depending upon standards as vague and 
undefined as that before us in the case at bar: that was 
true in American Sumatra Tobacco Co. v. Securities <& 
Exchange Commission, supra; the “public interest” 
was substantially the same standard as that before 
the Commission here. We believe, however, that where 
a statute is effective unless some public functionary, 
having dispensing power, dispenses with it, it is now 
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settled that the courts shall not review its action. It is 
possible to read $ 24(b) of the Securities Exchange 
Act of 1934, as requiring an affirmative decision of the 
Commission in order to publish the information at all; 
and the form of the order is of course not conclusive. 
United States v. New River Company, 265 U. S. 533; 
Powell v. United States, 300 U. S. 276, 284, 285. If the 
statute be so understood, we are not in conflict with the 
Court of Appeals of the District of Columbia. See 
Carolina Aluminum Co. v. Federal Power Com’n (C. C. 
A. 4), June 6, 1938. 

Petition to review dismissed for want of jurisdiction. 




